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CHARLES LATHAM v. MONTREVILLE BOWEN. 


Registration of a marriage settlement, embracing the slaves of a feme, was 
Held to be properly made in the county where the feme resided and the 
slaves were, at the time the instrument was executed. 

Where a deed of marriage settlement was attested by two subscribing wit- 
nesses, and an order of registration was made by a Judge on the oath of 
one, who added his name to the number of subscribing witnesses on the 
acknowledgment of the woman after marriage, it was Held that this was a 
sufficient compliance with the formal requirement of the statute, but that 
on a trial about the property conveyed, the deed had to be proved by the 
other subscribing witnesses. 

Where the probate of a deed and an order of registration are regular on its 
face, it cannot be vitiated by going behind it and showing that the wit- 
ness, on whose oath it was made, was incompetent. 

(The case of McKinnon v. McLean, 2 Dev. and Bat. 79, cited and approved.) 


Aorion of rrover, for several slaves, tried before Diox, J., 
at the last Spring Term of Washington Superior Court. F 
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In. June, 1859, Thomas Wynne intermarried with Sarah 
Slaughter ; but before the marriage, they executed to the de- 
fendagt, in trust, for the separate use of the wife, a deed of 
marriage settlement, conveying all her estate, which consist- 
ed of slaves, to the defendant. The deed was executed by 
the parties, previously to the marriage; by the defendant, 
Bowen, in the presence of one Bennett, a subscribing witness, 
and by the others, in the presence of A. G. Britt, who also 
became a subscribing witness. After the marriage, the deed 
was acknowledged by all the parties in the presence of H. A. 
Gilliam, who then became a subscribing witness, and upon 
his oath before a Judge of the Superior Court, it was ordered 
to be registered, and was registered in the office of the county 
of Hertford, within six months after its execution. 

Sarah Slaughter was ander age at the time of her marriage, 
and lived in the county of Hertford. Wynne, the husband, 
had, up to the marriage, resided. and done business in Hert- 
ford, but the defendant Bowen, resided at that time, in Wash- 
ington county, and immediately after the marriage, the hus- 
band and wife removed to the county of Washington, where 
they continued to reside, boarding with the defendant, Bow- 
en, till the bringing of this suit. 

The plaintiff was the sheriff of Washington county, and 
having in his hands exectitions against the husband, Thomas 
Wynne, levied the same on certain slaves (the subject of. this 
controversy) as the property of the husband. These slaves 
had been conveyed to the defendant in the deed of marriage 
settlement, and having afterwards come to the hands of the de- 
fendant, he refused to let the plaintiff take them. Therenpon 
this action was brought, and the only question before this 
Court is, whether the deed of marriage settlement had been 
proved and registered within the six months prescribed .by 
the act of Assembly. It was agreed that a verdict should be 
taken, subject to the opinion of the Court upon the point of 
law, with power to order a nensuit, in case he should be in 
favor of the defendant. - 


. here 
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“The Court, on consideration of the point reserved, nonsuit- 
ed the plaintiff, who appealed. at 


Winston, Jr., and Smith, for the plaintiff. 
#1. A. Gilliam, Donnell and W. A. Moore, for the def’t.: 


Pearson, ©. J. The case depends upon the sufficiency of 
the registration of the deed, under which the defendant claims. 

Two objections are made to it: Ist. “It ought to have 
been registered in the county of Washington:’ We think it 
was properly registered in the county of Hertford; because Mrs. 
Wynne, who conveyed the slaves, in trust, for herself, residedin 
that county at the date of the execution of the deed, and the 
slaves were hired out in that county by her guardian. Mar 
viage settlements are required to be registered “in the same 
manner as deeds for lands,” within six months; Rev. Code, 
chap. 37, sec. 24. Where a slave is the subject of the settle 
ment, this reference to deeds for land is not apposite, but still 
the statute so provides, and the construction must be—in the 
county where the property is situate, as in the case of deeds 
forland. If an analogy be drawn from the other sections of 
the stutute, as this deed was for the benefit of the maker, it 
resembles more a deed of trust or mortgage than a bill of sale 
for valuable consideration, and-the 22nd section requires the 
former to be registered in the county where “ the donor, bar 
gainor or mortgagor resides,” while the 20th section requires 
the latter to be registered in the county where the purchaser 
resides ; so, both in reference to the county where the proper 
ty. was situate, and where the maker of the deed, who was 
entitled to the beneficial ownership, resided, Hertford was the 
proper county. 

2. “ As Gilliam did not attest the deed until after the mar 
riage, he was nota subscribing witness, in respect to Mrs. 
Wyone, within the meaning of the statute, and, therefore, the 
probate, by him, did not support the order of registration;” « 

We admit the proposition, but do not concur in the,concla- 
sion drawn from it. Had there been no subscribing witness 
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atthe time the deed was executed, we conclude it would 
have heen inoperative, but as there were two such witnesses, 
and they proved its execution on the trial, we think it passed 
the title, and that the registration was sufficient. The argu- 
ment urged against it was this: a married woman has not 
capacity to execute a deed, therefore she has not capacity to 
acknowledge the execution of one. If the purpose of the ac- 
knowledgment was to give legal exisfenee to the deed, or to 
add in any way to its legal effect, this wonld be a logicab eon- 
clusion ; but where there has been a complete execution. of 
the deed before marriage, it is a non sequitur, that she -has 
not capacity to acknowledge its previous execution. tis 
true, a wife eannot give evidence for or against her husband, 
and, as a general rule, her declarations, or admissions, cannot 
be given in evidenee for or against him, as if he be sued 
for a trespass committed by her, or slanderous words, which 
she may have uttered, her snbsequent admissions, we pre- 
sume, would not be evidence against him; but that is a dif- 
ferent question from the one now before us. As respects the 
husband, the acknowledgment of the wife was made in.his 
presence, and by his consent, and, as it respeets her, it was, 
obviously, on the side of her interest, which repels all idea of 
constraint, and the question is, simply, when a deed has been 
duly executed, may not a wife, in the presence of the: hus- 
band, acknowledge its execution for the mere purpose of .re- 
gistration, in order to save the trouble and expense of send- 
ing for the subscribing witnesses? We can see no objection 
to it, and in the absence of authority, must conclude there,is 
none. For, assuming the deed to have been duly executed 
before the marriage (as was proved in this case) the title had 
passed, so that the husband had no interest, and the law. does 
not presume that a woman loses her memory by getting ,mar- 
ried. A wife has capacity to make a will of personalty with 
the consent of her husband ; so, she may convey. real estate, 
@ privy examination being required to guard against,eon- 
-straint ; and if a woman, before marriage execute a. deed for 
land, we suppose she may, after marriage acknowledge its 
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execution, at least, for the purpose of registration, without a 
privy’ examination. ‘Her incapacity to make a contract; ex® 
cépt'as the agent of her husband, or to convey personal estate, 
arises from the fact, that all of her rights are vested in him, 
atid'she has no property of that kind to deal with. But there 
is another ground in support of the registration, which seems 
to be conclusive. If a deed be put on the books of the regis- 
ter without probate and an order of registration, it amounts 
to othing; Welliams v. Griffin, 4 Jones’ Rep. 31. But if 
there be a probate and an order of registration by competent 
authority, and the proceeding upon its faee és regnlar and in 
due form, the registration is valid, for the mere purposé of 
registration, although the witness, who proved the execution 
Of the deed, was incompetent; McKinnon v. McLean, 2 Dev. 
and Bat. Rep. 79. This decision is put on the ground, that 
such registration gives the notice designed for creditors and 
purtiineers, and as every object of the law is answered, a pro- 
ceeding before competent authority, and in due form, ought 
not to be vitiated by proof, aliunde, of a fact which shows 
the proceeding to have been err oneous; provided the exect- 
tion of the deed be proved at the trial. 

“Invour case, every thing is regular on the face of the pro- 
ceeding, and on the authority ot McKinnon v. McLean, we 
are of opinion that the registration eannot be vitiated by go- 
ing behind it and proving a faet, from which it appears that 
the witness, Gilliam, although a subscribing witness aceord- 
ing’to the face of the paper, was not so within the meaning 
of the statute. Of course, the principle is eonfined to the 
mere act of registration, and cannot be extended so as to al- 
tow adeed to be read in evidence at the trial witheut proof 
ofits execution. 

Carrier «. Hampton, 11 Ire. Rep. 307, does not conflict 
with McKinnon v. MeLean, or with the decision in this case, 
for'the opiniom that the registration of the deed in that case 
was"inenflicient, is put on the ground that the defeet, in the 
probate, appeared! on its face; and supposing the registration 
to be’saflicient in respect to the mere*ceremiony ‘of registra- 
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tion, as the object of giving notoriety was answered, still such 
Yégistration was not sufficient to dispense with proof ofthe 
éxention of the deed at the trial. he 


“Phere is no error. Judgment of nonsuit on the case agreed. 
cs ee 


Pun Curiam, Judgment affirmed, 








ret 
BENJAMIN S. SKINNER ». THOMAS NIXON. = * 


Tlie commissioners ordered under the Act, Rev. Code, chap. 40, (on. the sab- 
ject of drainage) constitute a separate and distinct tribunal, and am appeal 
(generally) from the County to the Superior Court, is not an appeal from 


the report of such commissioners. so as to. vaeate it. : 


Tms was a Petrrion for a drain or canal, tried before Drox, 
J., at the last Spring Term of Perquimons Superior Court. 
“The petition sets forth, that the plaintiff is the owner of a 
tract of land, adjoining that of the defendant, and thatibis 
overspread with water so as to be unfit for eultivatlonm. with- 
outthe removal of it by means of a drain or eanal; that this 
eannot be effeeted by any ditch or canal which can be made 
én his own land, but only by means of sueh'a work over'the 
tand of the defendant, which lies below that of the plaintiff, 
iti'the course of the natural flow of the water, and he prays 
that comiissioners may be appointed to view the premises 
Yéport on the facts alleged, and designate a route for snch 
#drain. On the return of the petition to the County Court 
Of Perquimons, in which the proceedipg was instituted, the 
Conrt made an order for commissioners, who went upon the 
premises, andat the next term made a report, finding ‘the 
fatts to be as alleged in the petition, and describing a route 
‘é¥er the defendant’s land for the proposed drain. vate 
“The report of the commissioners was, on motion, affirmed 
inthe County Court, and the amen ee the Sa- 


Perior'Court'of that county. is ee ere 
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‘In the Superior Court, his Honor heard testimony on both 
sidesas' to the facts. The defendant’s evidence tended to 
show that the natural flow of the water was not over his land, 
and that the plaintiff had it in his power to make a good and 
sufficient drain over his own land without resorting to that of 
the defendant. 

On hearing the evidence, the Superior Court affirmed the 
judgment of the County Court, and the defendant appealed 
to this Court. 

In this Court, a motion was made in arrest of the judgment, 
upon the ground, that the appeal from the County to the Su- 
perior Court, vacated the report of the commissioners, and 
that new commissioners should have been appointed in the 
latter court, and the facts found de novo. 


H.. A. Gilliam and Johnson, for the plaintiff. 
ines and Jordan, for the defendant. 


‘Pearson, C. J. In the Superior Court, the defendant re- 
sisted the confirmation of the report of the commissioners, on 
the ground that the petitioner could drain his land by 
cutting a ditch on his own land, without crossing the land of 
the defendant, and on the same ground, moved to dismiss the 
petition. This raised a question of fact, which his Honor un- 
dertook to. decide, and, thereupon, witnesses were examined 
by him, and in the case made up for this Court, the testimony 
of the witnesses on both sides is set ont. 

It is clear, this Court cannot review the decision of his 
Honor in respect to the question of fact, and if we were con- 
fined to the points taken before him, it would follow that the 
judgment must be affirmed. Bat in this Court, the defend- 
ant’s counsel moved in arrest of the judgment, on-the ground, 
that the appeal from the county court vacated, not only the 
judgment, or order of confirmation made by that Court, but 
likewise the report of commissioners; so that in the Superior 
Qourt, there was nothing to act on, and it became necessary 
to proceed de novo, by the appointment of commissioners, 
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whe, should make a report upon which the Court could aet, 
on the same principle which applies to appeals in ordinary 
cases, where the Court does not give judgment on the verdiet 
in the County Court, but the trial is de novo. 

The motion presents this question: Is the appeal allowed 
merely in respect to the action of the Court, or is it also al- 
lowed in respect to the action of the commissioners? And this 
depends upon whether the commissioners constitute an integral 
part of the court, as the jury does in the trial of ordinary cases, 
or form a separate and distinct tribunal, whose action is made 
subject to the control of the court, provided good cause can be 
shown against it ; for, if it be a separate and distinct tribunal, 
although the county court is authorised to control it by pass- 
ing on the question, whether good cause is or is not shown 
against its action, an appeal would only have the effect to 
vacate the judgment of the county court with respect to the 
question which was before it, and carry up that question for 
the decision of the Superior Court, leaving the report of the 
commissioners open to be set aside or confirmed by the Coun- 
ty Court upon a writ of procedendo, according to the opinion 
of the Superior Court. 

That the commissioners do pani a separate and distinct: tri- 
bunal, is settled upon the construction of the statute as it for- 
merly stood in the Rev. Stat., chap. 40; Collins v. Haugh- 
ton; 4 Ire. Rep. 420; Raleigh and Gaston Kail load »¥. 
Jones, 1 Ire. Rep. 24; Stanly v. Watson, 11 Ire. Rep. 124. 
So the question is narrowed to this: does the statute, as re- 
enacted in the Rev. Code, ch. 40, change the character of the 
commissioners, so as to put them on the footing of an ordi+ 
nary jury, whose province is, as an integral part of the-court 
to decide “ issues of fact,” or do they still form a separate and 
distinct tribunal ¢ 

This statute is much amplified in the Revised Code by go- 
ing into many details, and being made to embrace embank- 
ments against inundation, as well as ditches and canals. for 
draining. But in respect to the commissioners, the provisions 
are substantially the same. The number is changed from 
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twelve to seven, and a majority are authorised to act, which, 
ifvit affects the question at all, seems to depart from the idea 
of an ordinary jury, but the main provisions are unchanged, 
viz., the commissioners are to be selected by the court, notto: be 
summoned by the sheriff upon a venire, and the commission- 
ens are to “determine and report whether the-land can» be 
eonveniently- drained, &c.” They are also to “decide and 
determine the route of the canal, &c.” These enactments, 
taken in connection with the fact, that the courts had puta 
construction upon them in the Revised Statutes, establish so 
eqnclusively that it was the intention of the Legislature touse 
them in the same sense, that it would seem, nothing shortof 
a direct and express provision to the contrary could justify a 
different construction. 

The counsel for the defendant, in support of his position, 
relied upon these words, “ unless good cause be shown to the 
contrary,” which, in the Revised Code are added to the pro- 
vision requiring the commissioners to report the whole mat- 
ter to the Court, who shall confirm the same, but are not ex- 
pressed in the Revised Statutes. The whole force of thissug- 
gestion is met by the fact, that in the cases above cited, the 
Court assumes that these words are implied in the Revised 
Statutes, from the provison which requires the commission- 
ers to report the whole matter to the Court, and makes the 
report subject to confirmation by the Court, so that, in con- 
struing the statute, the Court considers these words as under- 
stood, and, all that is done in the Revised Code, is to express 
the very words which the courts had said were implied 
thereby presenting matter for the action of the County Court, 
which was subject to be reviewed in the Superior and Sa- 
preme Courts—not by way of wnlimited appeal, which would 
vacate, as well the report of the commissioners as the judg- 
ment of the.County, Court, and make it. necessary for the Su- 
perior Court to proceed de nove, bat by way of a writef 
certiorari, in the nature of a writ of error; which would. bein-ef- 
tecta amited appeal—in other words, an appeal restricted to 
the questions which the County Court. were authorised:tocpass 
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upon—leaving the report of the commissioners open to be 
confirmed, or set aside according to the decision ae 
the.action of the County Court. 

The counsel for the defendant, in support of his positiott, 
that the Revised Code changed the character of the commis- 
‘sioners, also relied on the words used in the 15th section’: 
“ Where either party shall appeal to the Superior or Supreme 
Court, the cost of the appeal shall be paid as the court may 
direct.” This certainly does assume, that there is the right 
of appeal, and if there was no other mode of appeal known 
to our laws but an unlimited one, which vacates all that had 
been previously done, and puts the matter in the court ap- 
pealed to, to be proceeded on de novo, it would be difficult to 
resist the conclusion, that it was the intention of the Legisla- 
tare to change the charaeter of the commissioners from that 
of a separate and distinet tribunal, and put it on the footing 
of a jury, so that their report, like a verdict, should be vaca- 
ted by the appeal. But the cases before cited, show that there 
are different modes of appeal known to our law, viz., an un- 
limited appeal, which vacates all that had been previously 
done, and a limited appeal, or a proceeding in the nature of 
an appeal, which brings up only questions of law, leaving 
what had been determined in regard to questions of fact open 
to be acted on, or set aside, according to the decision of the 
higher tribunal ; and besides the consideration, that it can 
hardly be supposed that it was the intention to make so ma- 
terial a change by a mere incidental provision in respect to 
the question of costs, there is the further consideration, that 
no provision is made as to the manner of proceeding in the 
Superior Court, on the supposition that the matter is there to 
be-tried de novo. Is the Judge to hear testimony and decide 
matters of fact as well as of law, as his Honor did in this 
case# Or is he to have a jury empannelled? Or is he to ap- 
point commissioners, who are to go on the premises? Asthis 
proceeding is not aeeording to the course of the common law, 
in the absence of directions as to the mode of proceedingyit 
would obviously be impracticable for the Superior Court to 
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entertain and dispose of an unlimited appeal; so the coneln- 
sion is irresistible, that the appeal referred to is one.of aplim- 
ited kind, bringing up only the questions of law, decided»by 
the County Court on the question of confirming the report.of 
the.commissioners. This view of the question is supported 
by the fact, that the appeal to the Superior Court is conneet- 
ed with and treated as standing on the same footing asthe 
appeal to the Supreme Court—in which latter case, the, ap- 
peal is limited and restricted to the questions of law, so.as 
not to vacate any other part of the proceeding, except that 
involved.in the action of the Court, as distinguished fromthe 
action of the commissioners. There is noerror. This will be 
certified to the Superior Court, to the end that a wrig of pro- 
cedendo may issue, directing the County Court to confirm the 
the report. The defendant must pay the costs in this and the 
Superior Court. 


- Per Curiam, Judgment affirmed, 








WILLIS 8. GRANDY v. JOSEPH McPHERSON. 


The return made by a constable on the back of an execution, is evidenee,of 
the fact of a levy, and of the time when it was made. 
t was said by a constable at the time of making a levy, as to the fact of 
’ the levy, was Held to be évidence, as part of the res geste, and as corrobo- 
tative of the evidence afforded by the return. 


Burs was an action of TRoveR for the conversion of a negro 
woman and her child, tried before Diox, J., at the last Spring 
Term of Camden Superior Conrt. 

The plaintiff claimed title to the slaves in question, by pur- 
chase from one Thomas F. Grandy, and produced a bill-of 
sale, dated 14th of February, 1859, purporting to convey the 
mother to the said plaintiff, the child being born atterwards. 
+ The detendant was a constable in thé. county. of Camden, 
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and had in his hands various executions from a magistrate 
against the property of Thomas F. Grandy, which had been 

ivered to him on the 20th of January, 1859, and on which 
were entered levies on the female slave in question, dated 28th 
of January, 1859. The property was sold under these exeen- 
tions, and this suit was brought for that act. The question 
was, whether the levy and sale were valid, and particularly, 
whether the levies were made as alleged by the defendant be 
fore the bill of sale to plaintiff. 

The entries on the backs of the execution were objected*to 
as evidence for the defendant, but were admitted, and plain- 
tiff excepted. 

One McCoy testified that the slave, in question, staid in a 
cabin on his land, and that he saw the defendant go to this 
cabin, and when he caine to him where he was in his field, he 
told him he had levied executions on the said woman’; that 
she was was too far gone in pregnancy to remove her then, 
and engaged him to take care of her until he conld remove 
her, which he did in March, still previously to the birth of 
the ehild—that while the woman remained in the cabin, he - 
had charge of her as defendant’s agent. These conversations 
with the witness McCoy were objected to, but admitted by the 
Court, and the plaintiff again excepted. 

The Court instructed the jury that “the entry on the back 
of the executions by the defendant of a levy on the property 
in controversy, together with the testimony of McCoy, if be 
lieved, was evidence to go to the jury that the levy was made, 
as alleged, by the defendant; that this retarn. was on oatli; 
that it was but prima facie evidence and liable to be rebut- 
ted; that if they believed the defendant had the executions 
in his hands, or any one of them, and had levied the sameon 
28th of January, 1859, the day on which he returned that he 
had made the levy, the plaintiff would not be entitled to re- 
cover, but that if they did not so believe, the plaintiff would 
be-entitled to recover. oi 

The plaintiff’s counsel asked the Court to instruct the jury 
that although the detendant did have the executions in his 
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hands on 28th of January, 1859, yet, if he did not levy them 
on that day, the plaintiff would be entitled to recover; and 
farther, to instruct the jury that there was no evidence apart 
from the entry by the defendant himself, to prove that the 
levy was made on 28th January, 1859. The Court declined 
to give the instructions asked for, and plaintiff again except- 
ed. 

Verdict and judgment for the defendant. Appeal by the 
plaintiff. 


Johnson and W. A. Moore, for the plaintiff. 
Hinton, Hines and Jordan, for the defendant. 


‘Manty, J. The case does not disclose any errer of which 
the appellant has a right to complain. 

. The exception first in order, upon the admissibility of-a 
conversation between the witness McOoy and defendant, is 
untenable. The point then, under investigation, was the al- 
leged levy upon the slave on the 28th of January. McCoy 
testified that lie saw the defendant go to the cabin where the 
woman was, about that time, and that he came thence to wit- 
ness in the field, and engaged him to take the custody of her. 
The visit to the woman’s cabin, and’the contract with the wit- 
ness for the future care of her, were facts, fit and proper to be 
proved. The latter could only be proved by the words used 
between the parties, and the former would be shorn of mach 
of its significance and, weight, unless accompanied by the dee- 
larations explanatory of its object. The whole conversation, 
therefore, between defendant and witness McCoy, was com- 
petent as a part of the ves geste. 

The return of the constable, as endorsed on the executions, 
is evidence in his behalf—rebuttable by proofs to the contra- 
ry. It is made under oath—is the memorandum of an official 
act, made in the appropriate place, and supposed to be con- 
temporaneous with the act itself—and is, therefore, ac- 
cording to well settled analogies, evidence, of necessity.» It 
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is, in the case before us, as held by the Judge below, prima 
facie evidence. 

In this connection, another ground is snggested, upon which 
the conversation of the officer with the witness McCoy, is-ad- 
missible. If it be rejected as a part of the res geste, it is, ne- 
vertheless, admissible simply as hearsay, to corroborate the 
return, by showing that the officer has been uniform in the 
testimony he gives. This is in accordance with a well estab- 
lished exception to the general rule excluding hearsay. 

The entire instruction given by the Court below, to the jury, 
is free from any just ground of exception. The first braneh 
of the instrnctions asked for, was properly refused, because it 
had already been substantially embraced in the charge. The 
Court is asked to declare, if the executions were in the offi- 
cer’s hands, but not levied on the day named, the plaintiff 
would be entitled to recover, when they had just been told, 
that if the officer had the executions, or any of them, and le- 
vied on the day, and subsequently sold to satisfy, plaintiff 
would not be entitled, otherwise he would. This was suffi- 
ciently explicit, and excluded any idea that the defense would 
be made good, except by an execution devied prior to the date 
of plaintiff’s bill of sale. 

With respect to the second branch of instructions asked for, 
that is, that there was no evidence of the levy, save the re- 
turn endorsed by the defendant himself, what has already 
been said touching the admissibility of the declarations of the 
defendant in the field, will show why it was proper to refuse 
this also. The declarations in question—the arrangement for 
keeping the woman and the contemporaneous visit to her 
cabin, were all proper to be considered in confirmation of the 


return. 


Per Curiam, Judgment affirmed, . 
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NATHAN NEWBY v. MOSES JACKSON. 


Im an action of trespass vi et armis, for killing plaintiff's slave, where it had 
been proved that the defendant shot some one in the night time, neara 
particular spot, at a stated hour, and the plaintiff's slave was found about 
that time, near the place, badly wounded with gun-shot, it was Held com- 
petent to show that there was no rumor, or report in the neighborhood, 

“that any other person had been shot about that time, and near that place, 


. Tuts was an action of trespass v2 et armis, tried before Diox, 
J., at the last Spring Term of Pasquotank Superior Court. 

It was proved that on the night of the 22nd of September, 
about the hour of 2 o’clock, A. M., the defendant shot a per- 
son near the shelter of one E. Leigh, in the county of Per- 
quifnons, whom he supposed to be a certain runaway slave, 
named Tony; that he first hailed the person shot, and com- 
manded him to stop, which he refused to do; that the person 
alluded to was shot about three-fourths of a mile from the res- 
idence of the plaintiff; that it was so dark as to make it im- 
possible to distinguish one person from another; that about 
4.o0’clock of the same morning, the overseer of the plaintiff 
was aroused, and found the boy, Jeff, (the slave in question) 
badly shot in the back part of the left thigh, just above the 
knee-joint ; that on the next morning, the premises of Leigh, 
and the neighboring swamps were searched for the wounded 
person, but no trace of any one could be found ; that on the 
same day the defendant remarked to the overseer that “he 
understood one of Newby’s negroes was shot,” to which the 
other replied, “ yes, and badly shot.” To this, the defendant 
rejoined, that “ he shot him, but supposed he was a runaway; 
that he hailed him, but.he ran the faster, and that when shot, 
he never saw a negro jump so high in his life.” 

The plaintiff’s counsel then asked the witness, whether he 
had heard of any other person’s being shot in the neighbor- 
hood, and at that time ; which was objected to and ruled ont. 
Plaintiff excepted. 

It was in proof that the slave died of the injury received in 
a few days thereafter. 
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Verdict for the defendant. Judgment and appeal by.the 
plaintiff. 


Hinton and Hines, for the piaintiff. 
Jordan, tor the defendant. 


Pearson, ©. J. It being admitted that the defendant, 
about 2 o’clock at night had shot a negro, who was running from 
him, the fact, that about two hours afterwards, and within 
three quarters of a mile from the place, a negro of the plain- 
tiff was found, who had been recently badly injured with a 
gun-shot wound in the back part of his leg, as it seems to us, 
raised a violent presumption on which the jury ought to have 
acted, in the absence of any evidence to weaken or rebut it, 
that this was the negro who had been shot by the defendant; 
and we at first inclined to the opinion, that the exception of 
the plaintiff, becanse of ihe rejection of the negative evidence, 
which he wished to offer, could not be sustained, on the 
ground that it was uncalled for, and had no bearing on the 
matter at issue. But the question presented a different view 
when our attention was called to the fact, that the jury had, 
by a verdict, which tis Honor permitted to stand, refused to 
draw the inference from the facts above stated, that the de- 
fendant had shot the negro of the plaintiff. 

The inference was susceptible of being weakened by posi- 
tive proof; as if the defendant had proved that just after he 
shot, another negro was found injured by a gun-shot wound 
at the place where he shot, or in the swamp, which was not 
far otf ; so, it was susceptible of being strengthened by nega- 
tive proof, as that upon search being made no woundedne- 
gro was found near the place, or in theswamp. Proof tothis 
effect was received, and the question is, was it not admissible 
to carry it further by asking the witnesses, if they knew that 
any other negro had been shot in that neighborhood on ‘that 
night; and, if they did not know it, “ had they heard that 
any other person was shot in that neighborhood on that night.” 
We are satistied that negative proof of this kind was calcula- 
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ted to make a jury adopt the inference more readily. Upon 
what ground, therefore, was it proper to reject it. 

The defendant’s counsel insisted that it was properly re- 
jected, because it is a species of hearsay or second-hand evi- 
dence ¢ 

That position is not true. The fact that the wituess did not 
know of any other person having been shot in that neighbor- 
hood on that night—that there was no rumor to that effect, 
and that the witness had not Aeard of any other person’s hav- 
ing been shot on that night, was certainly primary, and not 
secondary, evidence ; for the point was, had he heard of any 
such occurrence, and not whether, what he may have heard 
was true er untrue. By way of explanation: Suppose the 
defendant had asked a witness, “ did you not hear A say that 
his negro was shot on that night?” This would be excluded as 
hearsay or secondary evidence; for the object being to prove, 
not merely that A had said so, but that in point of fact, the 
negro of A was shot, so as to weaken the inference, that the ne- 
gro, who was shot by the defendant, was the plaintiff’s negro. 
The testimony of A would be reqnired as the primary evi- 
dence of the truth of the fact, and what the witness had heard 
A®say, would be but hearsay or second-hand evidence. For, 
like the copy of a deed, it pre-supposes that better evidenee 
exists, and the failure to introduce it, casts a suspicion upon 
that whereto it is offered as a substitute. But in our ease; the 
question, whether there was any rumor, of whether the wit- 
-ness had heard that another person had been shot on that 
night, so far from pre-supposing that better evidence of the 
fact existed, assumes, that such was not the fact, and of course, 
there could be no evidence of it—the object of the evidence 
being, simply, to aid the inference that the negro, who was 
shot by the defendant, was the plaintiff’s negro—by exclud- 
Ing even a conjecture, that it was some other negro, by the 
stibstantive and primary fact, that the witness had not heard 
that any other person had been shot on that night; which it 
had a téndeney to do; in the same way as the fact, that upon 
seareh being made no other negro was found near the place 
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orin the swamp. As a parallel case, the fact, that a resident 
of a town did not know of, and had not heard of any small- 
pox in that town, would be primary, and in our opinion, ad- 
missible evidence, to support a negative allegation that the 
small-pox did not prevail in that town. 

We are satisfied that the evidence ought not to have been 
rejected on the ground of its being hearsay or second-hand, 
and as no other ground was suggested by the learned counsel, 
and no authority was cited to show that it was inadmissible, 
we are of opinion that it ought tohave been admitted. There 
must be a venire de novo. 


Per Curiam, Judgment reversed. 


JOHN L. BURDEN v, RICHARD T. HARMAN. 


A right of appeal exists under the statute, in the case of a petition for 2 


cart-way. 
In ordering the laying out of a cart-way, it is the duty of the Court, ingits 
judgment, to fix both the termini of such way. 


Perron for a cart-way, tried before Dick, J., at the last 
Spring Term of Bertie Superior Court. 

The petition, in this case, was filed in the County Court of Ber- 
tie, and brought tothe Superior Court by appeal. The prayer: 
of the petition is for a jury to lay off a cart-way over the lands 
of the defendant, leading to the fork of the Conaritsa and 
Snake-bite Roads at Thomas Rice’s. The judgment in the 
Superior Court, to which the case came by appeal, is as fol- 
lows: “Tt is ordered by the Court that a jury be summoned, 
who shall lay off a cart-way, beginning at. plaintiff’s house, 
across the land of the defendant, in the direction of Rice’s 
¢ross-roads, and report to the next term.” 

It appeared from the statement of the case, forwarded by 
his Honor, that the jands of other persons laid betweety the 
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land of the defendant and the station at Rice’s, and that these | 
persons were not made parties te the case. The Court, on 
argument ‘and proofs, as to many facts raised between the 
parties, granted the foregoing order, from which the defend- 
ant appealed. 


In this Court, a motion was made to dismiss the appeal. 


Winston, Jr., for the plaintiff. 
Garrett, for the defendant. 


Barrie, J. The objection made by the plaintiff’s counsel, 
that no appeal lies from the County to the Superior Court, on 
a judgment given in a petition for a cart-way, is clearly un- 
tenable. It was settled to the contrary by the decision of the 
Court in the case of Ladd v. Hairston, 1 Dev. Rep. 368. No 
appeal was expressly given, in such a case, by the original 
act of 1798, (ch. 508, Rev. Code of 1820,) and none is now so 
given by the Revised Cede, ch: 101, sec. 37; but in the case 
referred to, it was held, that when the person, over whose 
land the cart-way was sought to be laid out, came in, upon 
potice, and was made'a party defendant to thie petition, he 
was entitled to appeal under the general law 1777, (ch. 115, 
sec. 75, of the Rev. Code of 1820) which is re-enacted almost 
in todidem verbis by the last Revised Code, ch. 4, sec. 1. 


Upon the merits of the case, it is manifest that the judg- 
ment of the Superior Court cannot be sustained. In petitions 
for a private cart-way, as in those for a public road, it is the 
exclusive province of the Court to fix the termini of the way 
or road, leaving to the jury the xclusive province of laying out 
the route of such way or road between thiose termini ; see Welch 
v. Piercy, 7 Ire. Rep. 365. That was a petition for a publié 
road, but the’ principle, decided,sapplies with equal force to 
the case of a private cart-way. The judgment in the present 
ease fixes one, only, of the termini, leaving the other entirely 
indefinite. The way is to start from the house of the: peti- 
tioner, and is to go in.the direction of Rice’s cross-roads, ‘but 
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whether it is to go to it, or near it, or to stop short of it, does 
not appear. The reason why the judgment is thus imperfect, 
we learn from the statement of the case, is, that the way, if 
laid out over the land of the defendant only, will not reach 
any public read, the land of another person not before the 
Court being interposed. The Court has no power to order 
the laying out of a eart-way over the land of another, to stop 
in the woods. The petition ought to have stated the lands of 
all the persons over which it was intended to pass, and, by 
notice, to have made the owners parties, and then a proper 
judgment might have been given fixing the termini, and or- 
dering a jury to lay out the route in such a manner as might 
be most convenient and proper for all the parties. 

The judgment given was erroneous, and must be reversed. 


Per Curiam, Judgment reversed. 





JAMES K. MELVIN v. HENRY EASLEY. 


The sale, privately, of a horse on Sunday by a horse-dealer to one knowing 
of the calling of the seller, was Held (Barris, J. dissentiente,) not to be such 
a violation by the buyer of the 118th ch. sec. 1, of the Revised Statutes, as 
to prevent him from recovering in an action for a deceit and false warranty 


against the seller. 


Tuts was an action on the cdsr, for a deceit and false war- 
ranty on the sale of a horse, tried before Person, J., at the 
Spring Term, 1857, of New Hanover Superior Court. 

The plaintiff gave in evidence a paper-writing acknowledg 
ing the receipt of the purchase-money, and warranting the 
horse in question to be “sound and healthy,” which was da- 
ted 8th of January, 1849, and witnessed by a subscribing wit- 
ness. It was proved that the sale of the horse took place on 
the day preceding that set forth in the writing, to wit, on Sun- 
day the seventh of that month, when the animal was deliver- 
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ed. There was much evidence tending to show the unsound- 
ness of the property at the time of the sale, all of which, with 
the instruction of the Court, on that poiat, was submitted to 
the jury withont exception. There was evidence that Easley, 
the defendant, came to the house of the plaintiff’s mother, on 
Saturday night, and that the sale took place next morning just 
after breakfast; also, that the defendant said, in the hearing of 
the plaintiff, that he was a horse-trader. There wasno evidence 
that the plaintiff and defendant were known to eaeh other be- 
fore the time speken of. 

The defendant’s counsel asked the Court to iustruet the ju- 
ry that if they should find that the ordinary ealling of Easley 
was that of a horse-trader, and the plaintiff knew it, and the 
horse was sold on Sunday, the plaintiff could not recover. 

The Court declined giving the instruetion asked, and the 
defendant exeepted. 

There was a verdiet and judgment fer the plaintiff, and the 
defendant appealed. 


E. G. Haywood and Baker, for the plaintiff. 
Troy ard London, tor the defendant. 


Pearson, C.J. The defendant sold a horse to the plaintiff 
with a warranty of soundness whieh was false. The sale was 
made on Sunday, in the country, no one being present, except 
the parties and a witness. The defendant was a herse-trader, 
which was known to the plaintiff. The question is, ean the 
defendant defend the action because the sale was on Sunday / 

The defense is put on the statute, Rev. Statutes, ch. 118, 
sec. 1. “That all and every persen and persons whatseever, 
shall, on the Lord’s day, commonly ealled Sunday, carefully 
apply themselves te the duties of religion and piety, and that 
mo tradesman, artificer, planter, laborer, or other person what- 
soever, shall, upon the land er water, do, or exercise any la- 
bor, business, or work, of their erdinary callings (works 
of necessity and charity only exeepted) on the “Lord’s day 
aforesaid or any part thereof, on pain, that every person 





358 IN THE SUPREME COURT. 





Melvin v. Easley. 





so offending, being of the age of fourteen years. and up 
wards, shall: forfeit and: pay the sem of one dollar.” This 
statute is taken from 29-Oar. 2, ch. 2, see. 1, which was en~ 
acted in this colony in 1741, and re-enaeted after the adop- 
tion of the Constitution. My opinien is that the defense can- 
not be supported, and I pnt it on on two grounds: 

I do-not believe the plaintiff comes. within the operation 
of the statute. Buying horses was not his “ordinary calling,” 
so the statute does not prohibit him from doing so, er hnpose 
any penalty upon him. 

F admit that if a shop is kept open on Sunday, or goods are 
sold at auction, the price camnot be recovered ; I also admit, 
for the sake of the argument on this view of the ease, that the 
defendant could: not maintain an action for the priee of the 
horse. It is said the plaintiff knew the defendant was-a horse- 
trader and concurred in his violation of the statute, and con- 
seqnently, was particeps criminis. Does this consequence 
follow? In crimes, there are accessories; in misdemeanors, 
all who aid or concur are held to be equally guilty, and are 
subject to like punishment with the party: who eominits the- 
offense. This plaintiff is not guilty of violating the law, and 
is not subjected to a penalty, so he cannot be particeps erim- 
inis in the legal sense of the terms. He is notin pars delicto, 
and it is against the policy of the law, and will defeat its ob- 
ject so to consider him. The-Court will not aid any person 
who violates the-law ; therefore, the defendant could not main- 
tain an action. This rule is adopted on the ground of policy,, 
for the purpese of preventing a violation of the law, and if 
confined in its operation to the aetual offender, its applieation 
will be salutary, but if it be extended to the party who is not 
an offender, so-far from checking, it wilh encourage a viola 
tion of it, by letting it be known to “ horse-traders,” “ shop- 
keepers” and “all whem it may concern,” that they may 
cheat with impunity, provided always, it may he done on the 
Lord's day!!! They will readily purchase “ this indulgenee 
and dispensation” by paying ‘one dollax,” if it should. be 
ste@ for. 
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If it be said this will prevent people from trading with 
them, the reply is, that is not the object of the statute, but te 
prevent “ tradesmen,” “ artificers, &c.,” from exercising their 
ordinary eallings on Sunday, &c.,” so this action of the Court 
shifts the operation and fixes the burden on those not included, 
to the encouragement of those who are ineluded in the prohi- 
bition, and upon whom, alone, the penalty is imposed. 

Our attention was called in the argument to a remark of 
Bayuey, Judge, in Bloxwome v. Williams, 3 Barn. and Cress. 
232, (10 E. C. L. Rep. 60.) In that case, the plaintiff did not 
know that the defendant was a horse-dealer, and it is held 
that he could recover, and the learned Judge incidentally 
says, “ if the plaintiff had known the defendant was a horse- 
dealer, such knowledge of the illegality of the contraet would 
have prevented him from maintaining the action.” This was 
a mere dictum, not even called for in aid of the argument. 
I cannot suppose that the learned Judge took time to consid- 
er of it, for he overlooks the fact, that the prohibition and the 
penalty apply te the defendant only. 

In the second place, I do net believe a contract, like that 
under consideration, comes within the operation of the stat- 
ute. A contract made on Sunday, may be enforced by an 
action at common law. This is settled, Drury v. Defontaine, 
1 Taunton, 130, in which it is decided that one, whose ordi- 
vary calling was to sell horses at auction, may recover the 
price of a horse seld on Sunday at private sale. The ordina- 
ry calling of the defendant was to sell horses at private sale, 
and I adwit that this case comes within the words of the stat- 
ute, sIthough the sale was made in the country, where no one 
was present except the parties and the witness. So the case 
of a Lawyer, who sits in his room and reads a law-book, or 
writes a deed, or a merchant, who in his counting-room, posts 
his books, or an old lady, who sits by her fireside and knits, 
if done ou Sunday, comes within the words of the statute. 
But my opinion is that the statute is void and. inoperative in 
respect to cases of this kind, and that its operation is confined 
to manual, visible or noisy labor, such as is calculated to dis- 
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turb other people; for example, keeping an open shop or 
working at a black-smith’s anvil, or erying an auction.in a 
town. The Legislature has power to prohibit labor of this 
kind on Sunday, on the ground of public decency, and to pre- 
vent public devotion from being disturbed ; in the same way 
as the exhibition of animals, or the sale of spirituous liquor 
within a certain distance of a religious assembly is prohibit- 
ed. But when it goes further, and on the ground of foreing 
all persons to observe the Lord’s day, and carefully apply 
themselves to the duties of religion and piety on that day, pro- 
hibits labor which is dene in private, and which does not of- 
fend public decency or disturb the religious devotions of oth- 
ers, the power is exceeded, and the statute is void for the ex- 
cess, by force of the “declaration of rights,” see. 19: “ All 
men have a vatural and unalienable right to worship. AL | 
mighty God according to the dictates of their own conscien- 
ces.” Ours is a christian country, bat christianity is not es 
tablished by law, and the genius of our free institutions re- 
quires that “church” and “State” should be kept separate. 
In England, religion is established by law. The head of the 
church is the head of the State, and the statute 29 Car. 2, has 
full foree and effect. Here, there is a different condition of 
things, and only such part of the statute as is necesssary to 
enforce public decency is of foree and effect. In Fennell v. 
Ridler, 5 Barn. and Cress. 406, (11 En. C. L. Rep. 261,) the 
ease of a private sale, by a horse-dealer, on Sunday, is held 
to be within the operation of the statute, on the express ground 
that “ the spirit of the act is to advance the interest of religion, 
--to turn a man’s thonghts from his worldly concerns and to 
direct them to the duties of piety and religion, and the act 
cannot be construed according to its spirit, unlesss it is so 
construed as to check the course of worldly traflic.” This is 
the language of Bayley, Judge, who, in the case of Blowome 
v. Williams, supra, expressed a doubt whether the statute 
applies to a bargain of this description, and inclined to think 
‘that it applied only to manual labor and other work visibly 
laborious, and the keeping of open shops.” This was while 
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he was under the impression ‘that the intention of the act was 
to promote “ public decency,” but afterwards, in Fennell v. 
Ridler, supra, wpon further consideration, he expressed him- 
self satistied that “ there was nothing in the act to show that 
it was passed exclusively for promoting public decency, and 
not for regulating private conduct. Labor may be private 
and not meet the public eye, and so not offend against public 
decency, but ét ‘is equally labor, and equally interferes witha 
man’s religious duties.” So these two cases establish the po- 
sition, that considering the act as passed exclusively for pro- 
moting public decency, the case of a private sale would not 
come within its operation, and it was only by extending its ob- 
ject to the regulation of private canduct, and the enforcement 
of religious duties, that such a sale was breught within its 
operation ; this latter purpose is prohibited by our Constitu- 
tion ; it follows that a private sale is not within the operation 
of the statute, so far as it can be allowed force and effect. 
The cases cited from the New England States have no bear- 
ing. Their statutes prohibit ald secular labor on the Sabbath, 
and the notions there entertained are far more strict and in- 
tolerant, than the sentiments that have heretofore prevailed 
in this State. 
The general tone of State v. Wéiliiams, 4 Ive. Rep. 400, and 
Shaw v. Moore, 4 Jones’ Rep. 25, fully accords with this con- 
clusion. In my opinion there is no error. ’ 


Manty, J. The defense raises two points: /irst, whether 
the transaction, as to either of the parties, was unlawful under 
the provisions of the Rev. Stat., c. 118; and, secondly, wheth- 
erthe plaintiff’s complicity was such as to deprive him of 
redress upon the contract, in case it was nnJawful for the oth- 
er. My opinion is adverse to the defense upon the first of 
these points. 

The range of operation to be given to the statute, under the 
restraining influence of the Bill of Rights, embraces only the 
publie conduct of the citizen and cannot be intended, dr so 
construed, as to apply to his private conduet. 
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This is inferable from several considerations, but mainly, as 
I think, from the uniform habits and enstoms of our people, 
putting, practically, this construction wpon it, and from the 
omission on the part of the Legislature to exempt from the 
operation of the law, certain acts (neither of necessity nor 
charity) which we suppose it certainly would have done, if 
it had intended the law to apply generally to the class of 
cases to which they belong—such as cooking in private fami- 
lies, aud in inns, and victualling houses—the work of a ferry- 
hoat, of coaches upon rail and other roads, and boats upon 
waters, in their ordinary calling. An absolute and entire 
suspension of all secular employment, which would be im- 
plied in the prevention of these, and in a strict construction 
of our statute, has never been supposed to be compulsory in 
any part of our country, except, perhaps, at one time in New 
England, by force of their peculiar laws. In North Carolina, - 
it would be clearly contrary to the fundamental law to at- 
tempt an enforcement of that part of our statute which en- 
joins upon all persons a careful application of themselves, on 
the Lord’s day, to the duties of religion and piety. To en- 
force such an injunction, it must first be settled by the State, 
what specific duties are embraced in our obligations to God, 
and all men be then called upon to conform to the State rit- 
ual. This is forbidden by our Bill of Rights, (sec. 19,) and 
would be violative of religious freedom, without which, soci- 
ety could not be held together by the ties which at present 
bind it. 

So, we are of opinion it is against the spirit of our legisla- 
tion, and, therefore, not in the contemplation of the Assem- 
bly, to restrain the private conduct of the citizen where there 
is no offense against public order and decency, and no dis- 
turbance of others in their proper observance of the day. At 
common law, the religious observance of Sunday has never 
been considered a duty of perfect obligation. This is true, 
even in England. Restraints, therefore, upon the conduct of 
the citizen on that day, is matter dependent upon express 
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legislative provision, and it would be against rule to extend 
these beyond the plainly expressed will of the Legislature. 

T entertain no doubt, the Legislature of the State has the 
power, under the Constitution, to prohibit work on Sunday, 
as a matter pertaining to the civil well-being of the commn- 
nity, and I am also well convinced there is nothing more es- 
sential to the physical, social, and religious elevation of @ 
people, than the institution of a weekly day of rest—a day 
set apart, especially, for recreation and for the worship of 
Almighty God. But this is not the point. It is, how far the- 
Legislature has thonght proper, actually, to take this matter 
in hand, in aid of the teachers of religion, and to enforce, by 
law, the observance of Sunday. The leading idea in the ori- 
ginal framework of our government, and in the subsequent 
legislative and executive action under it, has been to leave 
men as free as is consistent with safety-—to interfere no more 
with social liberty, by law, than is needful tosecure order and 
the rights of each and every one. Outside of this, it is left to 
the individual citizen to govern himself—guided by the reli- 
gious and moral teachings to which he is aceustomed to re- 
sort, and hence the spirit of individual responsibility, of inde- 
pendence and self-reliance, which is so remarkably character- 
istic of the Ameriean people, and which has given such force 
and effect to our institutions. Of all the classes of human 
rights, those which belong to conscience, in the worship of 
God, are held the most sacred. They cannot be touched 
without arousing public attention and censure, and it is the 
last subject on which the State would resort to legislation, not 
actually needed for political safety and repose. 

In view of these things, especially of the practical construction 
put upon the law by the usage of our people, from the begin- 
ning, (which is high evidence of what was meant,) connected 
with the generality of the words used, I am of the opinion 
already stated, that it was not intended by our Legislature to 
act by the law wpon the private conduct of the citizen. 

The transaction, out of which this controversy has arisen, 
was, we suppose, (nothing to the contrary being stated) pri- 
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vate—hetween the parties, in the presence of a single indi- 
vidual, the witness, and was not, therefore, within the. pur- 
view of the statute. 

The decisions in the other States of eur country, which have 
been cited in the discussion, may be supported upon the par- 
ticular phraseology of their respective statutes, and the sense 
in which they have been accepted and practiced by our peo- 
ple, and from the general course of legislation in those States. 
I refer to the cases of Robeson v. French, 12 Metcalf, 24; 
Lyon v. Streng, 6 Verm. Rep. 214; Northup v. Foot, 14 Wind. 
Rep. 249 ; Specht v. Com. of Penn. 8 Barr’s. Rep. 313 ; Bloom 
v. Richards, 22 Ohio Rep. 387 ; City Council of Charleston 
v. Benjamin, 2 Strob. Rep. (S. C.) 508. To the point of le- 
gislative power, some of the cases which I have examined, 
(where the States have similar constitutional provisions to our 
gwn) are germain to the case before us, but upon the con- 
struction of our statute, they are not believed to be so. As 
my difficulty is not upon the former, but upon the latter ques- 
tion, I do not derive any considerable aid from them. 

The English cases cited are in exposition of the 29 Charles 
2, ch. 7, and establish the conclusion {after doubts) that the 
statute was intended to operate upon the private conduet of 
the subject. The force of this concluston, in its bearing upen 
‘our case, is impaired by important differences between the 
statutes in the two cases, and by important differences in the 
constitutional power of the two governments, affecting the con- 
struction. The cases referred to are, Blorome v. Williams, 
10 E. Com. L. Rep. 60; Fennell v. Ridler, 10 Do. 261; 
Smith v. Sparrow, 18 Do. 351; Williams v. Paul, 19 Do. 
192; Scarfe v. Morgan, 4 Mees. and Welsby (Ex.) 270. Two 
things are especially noticeable upon an examination of these 
eases: First, the doubts of the English Judges, whether the 
statute should have the more extended operation, and second, 
their reluctance to construe it so as to make void private con- 
tracts, especially thosethat had been partlyexecuted. It seems, 
however, that these difficulties were finally overcome by force 
of the special provisions of the statute, and by force, as I sup- 
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pose, of the powers and general course of legislation in the 
country. It will be perceived, by reference to the statute at 
large, (29 Charles 2) that it has many provisions giving it an 
operation manifestly upon the personal and private conduet 
of the subject, which our extract from it has not. And when 
this is considered, in connection with the spirit of their laws 
and the religious establishment, as part of that law, conclu- 
sions upon the respective statutes may be in opposite directions 
without any violation of principle in either. In England, 
there is a christian ritual established by law, with parliament- 
ary provisions for inculeating it privately and publicly, anda 
consequent right in the government to decide matters of faith 
and mitters pertaining to established rites. In our State, there 
is nothing of the sort, with the single exception, that ofticers 
of the State must be christians, there is no privilege or disa- 
bility on account of religion. The State confesses its incom- 
petency to judge in spiritual matters between men or between 
man and his Maker, and leaves in all a perfect religious lib- 
erty to worship God as conscience dictates, or not to worship 
him at all, if they can so content themselves. Both peoples 
are equally christian, and governed in their affairs, national 
and personal, alike, by the principles of christian morality, 
but the one, through its government, deems it proper to co- 
operate with the ministers of religion in fostering and enfore- 
ing,—the other abjures all power to interfere, and leaves spi- 
ritual matters exclusively in the hands of the teachers of reli- 
gion. Hence, the English cases are not regarded as entitled 
to the weight of authority here. Their Judges are interpret- 
ing a different statate, in many important particulars, from 
that which we are called upon to expound. Their constitu- 
tion and parliamentary powers and usages are different, and 
in the light of such differences, the same minds would proba- 
bly come to different conclusions. 

The defense is a novelty in North Carolina, and it has the 
singular demerit of being unconscientious, and at the same 
time, wearing a garb of christian morality. Ido not think it 
will do as the result of the construction of the statute as it 
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now stands. If it be. the purpose of the Legislature by that 
statate to prohibit acts of the class now before us, it is due to 
the great importance of tke principle involved, and to'the 
fact, that it is contrary to the general tenor of the legislation 
of the State, to express it unequivocally, and not to leave it 
to.a doubtful construction. Should the public will desire far- 
ther provision of law upon the subject, it may be speedily pnt 
right in the next General Assembly by proper statutory en- 
actments. 

The view which is thus taken of the first point, makes it 
unnecessary for me to express an opinion as to the other, about 
which, I entertain some doubts. The anomaly of the case is, 
that the act is not prohibited alike to both parties. For one, 
it is not lawful; for the other, it is; unless he be affected by 
knowingly dealing with the first. It is a matter of donbt, 
whether mere knowledge on the part of the purchaser, puts 
him én part delicto, and makes him amenable for the viola- 
tion of the statute. Upon this point I decline expressing an 
opinion ; but being of opinion with the plaintiff upon the first 
point, I think the judgment below should be affirmed. 


Barrie, J., (dissentiente.) This is an action of trespass on 
the case, in which the plaintiff declares in two counts: first, 
for a deceit, and, secondly, for a false warranty of soundness 
on the sale of a horse by the defendant to the plaintiff. On 
the trial, there was testimony tending to show that the.sale 
was made on a sunday; that the defendant was a horse-dealer, 
and that the plaintiff knew it. The defendant’s counsel 
prayed the Court to instruct the jury, that “if they should 
find that the ordinary calling of Easley was that of a horse- 
trader, and the plaintiff knew it, and the horse was sold on a 
sunday, the plaintiff could not recover.” His Honor refused 
to give the instruction, and there was a verdict for the plain- 
tiff. The bill of exceptions does not state whether the sale 
was made in a town or in the country, in public or in private, 
in the presence of many persons or of few ; so that the naked 
question is presented, whether the contract assuming: it to 
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have been made on a sunday, was by the law of this State. 
void—as to either, or both, of the parties to it. 

In the argument of this question, it was admitted by the 
counsel for the defendant, that the contract was good at the 
common law, but he contended that it was in violation of the 
first section of the 118th chapter of the Revised Statutes, and 
was, therefore, void as to both parties ; so that neither could 
maintain any action upon it. The section and chapter of the 
act referred to, (which was in force when the contract was 
made) declares, “ That all and every person and persons what- 
soever, shall, on the Lord’s day, commonly called sunday, 
carefully apply themselves to the duties of religion and piety, 
and that no tradesman, artificer, planter, laborer, or other 
person, whatsoever, shall, upon the land or water, do, or ex- 
ercise, any labor, business or work of their ordinary callings, 
&e.,” “on the Lord’s day aforesaid, or any part thereof, upon 
pain that every person so offending, being of the age of four- 
teen years and upwards, shall forfeit and pay the sum of one 
dollar.” This enactment in the Revised Statutes was taken 
from the act of 1741, (see Rev. Code of 1820, ch. 30, see. 3,) 
and is in very nearly the same words as the statute 29th 
Charles 2nd, ch. 7, sec. 1. 

Upon the general principle, which has been repeatedly re- 
cognised by the courts, both of England and this State, that a 
contract made in contravention of the law, whether malum in 
seor malum prohibitum, cannot be sustained, it has been set- 
tled in the former country, that a contract of sale intered into 
on the Lord’s day, by any person in the exercise of his ordi- 
nary calling, is void. Thus, inthe case of Fennell v. Ridler, 
5 Barn. and Cress. 406, (11 Com. L. Rep. 261.) it was deei- 
ded that a horse-dealer, who purchased a horse in the course 
of his ordinary business on a sunday, could not recover on a 
warranty contained in the contract of sale. So, in Smith v. 
Sparrow, 4 Bing. Rep. 84, (13 Com. L. Rep. 351,) it was held, 
that an action would not lie on a contract made on a sunday. 
although it was made by an agent, and althongh the objec- 
tion was taken by the party at whose request the contract was 
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entered into. The case of Blorome v. Williams, 3 Barn. and 
ress. Rep. 232, (10 Com. L. Rep. 60,) lays down the sate 
doctrine, but Bayrey, J., who delivered the opinion of ‘the 
Conrt said, that the party who was net acting in his ordinary 
calling, and was ignorant of the fact, that the other party was 
so acting, might recover upon snch a contract. He intinf@te’ 
strongly, however, that if the plaintiff had known that’ 

defendant was acting in his ordinary calling, he wouldWavé 
been regarded as having aided in the violation of the lat, 
and, for that reason, could not have sued on the contraet. 

It has been said in argument here, that the latter proposi- 
tion of the bearned Judge was a mere dictum, not necessaty 
to the decision of the cause, and, therefore, not fully consid 
ered by him. I cannot so regard it, because the fact thet 
the plaintiff was ignorant of the other party's calling, Was 
stated as an exception to the general rule, and of coursé ad> 
mitted the rule. 

In England, the doctrine is confined to. persons having: an 
ordinary ealling, and acting in the course of it; Drury v. Dé- 
Sontaine, 1 Taun. Rep. 131; Rex v. the Inhabitants of Whité 
marsh, 7 Barn. and Cress "Rep. 596; Sandiman v. Breath, 
Ibid 100. These cases all recognise the general rule, and°T 
think that it may be considered well established in England, 
that where a contract is entered into by-any person in the ex- 
ercise of his ordinary business on a sunday, he cannot recover 
upon it, nor can the other party do so, if he knew of the fret 
that the first was so acting when the contract was made— 
Froma note to the American edition of Smith on contracts 
264; (marginal page 181,) it appears that previsions more oF 
less similar to those of the statute of Charles the second exist 
in nearly all the States in the Union, and that contracts in com 
travention of them are void. Thus, in Massachusetts, no ae- 
tion can be maintained for a deceit ii the exchange of horses 
ona sunday; J?obeson v. French, Mete’f Rep. 24.  Norin Ver 
mont fora breach of warranty on stich a sale; Lyot v: Strong; 
6 Vernt. Rep. 214. In'the case ‘of Worthup. Foot, 14 Wend? 
Rep. 249, which was an action’ upon ‘a contract entered itito 
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on Sunday in Connecticut, the Court held that it was veid: by 
the law of that State, and that neither an action on the ease, for 
a deceit, nor in assumpsit, could be maintained upon.it. That 
was the case of the sale of a horse and the suit was brought 
by, the vendee, which makes it direct authority in favor of my 
view ef the present case. 

L.understood the counsel for the plaintiff, he did not de- 
ny-that if the present case had occurred in England, hig eli- 
ent could not have sustained the action. But he insistedithat 
the construction of our act must be different frem that put on 
the English statute, because, in England; there-is an establish- 
ed church, and their statute was intended to compel a better 
observation of Sunday by directing “that every person shall, 
om every Lord’s day apply himself to the observation of the 
same, by exercising himself in the duties of piety and true 
religion,” as was declared’ by Baytry, Judge, in the above~ 
mentioned case of Fénnell v. Ridler. In this State, the-eoun- 
sel said, we have no ehurch establishment, and our Bill of 
Rights declares “that all men have an unalienable. right to 
worship Almighty God according: to- the dictates of their own 
conseiences.” (See Bill of Rights, see. 19.), He thenee infer- 
red that our act must be so construed as not to enjoin upoh 
any person the observation of sunday as a religious duty, but 
only a political regulation, and that it embraces gueh acts only 
asjoffend public decency. + 

Ladmit that we have not any ehurch establishment and that 
the constitutions, both of this State and of the United States, 
forbid that there ever should be; but, yet it eannot be denied 
that ours is a christian country, and that the constitution»of 
North Carolina recognises the christian religion as a part 
of our system of government. Without looking to other parts 
of it, the famous 32nd section of the Constitution expressly 
declares, “that no_person, who shall deny the being of a God, 
or the truth of the christian religion, or the divine authority 
of the old or new Testament, or who shall hold religious prin- 
ciples incompatible with the freedom and safety of the State, 
shall be capable of holding ~ office, or place of trust, or pro- 
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fitin the civil department within this State,” (see Amend- 
ments tothe Constitution, Art. 4, sec. 2). Our governors‘and 
magistrates, then, must be christians, and it seems to me to bea 
necessary consequence that our government isa christian 
government; and so it was undoubtedly considered to be by 
all the great men, who, in the convention of 1835, took part 
in the debate on the proposed abrogation of the 32nd sectionjust 
referred to. (See debates of the Convention of 1835). It is 
well known that the christian sabbath, sometimes called the 
Lord’s day, but more commonly “sunday,” is a christian in- 
stitution, and I cannot perceive any good reason why our Le- 
gislature may not direct it to be observed by any person and 
in any manner, which,their wisdom may suggest for the happi- 
ness of the people and the welfare of the State, saving and reserv- 
ing always to every person the right to worship God according 
to the dictates of his own conscience. The Bill of Rights seems 
to recognise the duty of all persons to worship Almighty God 
in some manner, and only leaves the manner to be determin- 
ed by their own consciences. How the compelling them to 
abstain from their ordinary secular business on sunday, (the 
day usually set apart in all christian countries for public wor- 
ship and private devotion,) can interfere with their rights of 
conscience, is what I cannot well comprehend. Rorrin,O. J., 
did not seem to think so, when he gave the reasons of the 
Court for the decision in the case of the State v. Williams, 
4 Ire. Rep. 400. It was there held that a master was not in- 
‘dictable, at common law, fo? compelling his slavés to do the or- 
dinary work of the farm on Sunday. But it was strongly intima- 
ted that he might have been warranted for the penalty given by 
the act of Assembly, upon which Iam commenting. Speak- 
ing on the propriety and political necessity of keeping one 
day in the week for the purposes of “ public worship, relaxa- 
tion and refreshment,” the learned Chief Justice says, “that 
the institution, wherever it has existed, has proved to be a 
great good—promoting private virtue and happiness among 
all classes, and the public morals and prosperity. It is, there- 
fore, fit, that every commonwealth, and: especially one in 
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which christianity is generally professed, should set apart, by 
law, a day for those purposes, and enforce its due observance 
by such sanctions as may seem adequate. By a statute in 
‘this State, the profanation of Sunday by working in a.per- 
son’s ordinary calling,.is panishable by.a pecuniary fine, re- 
coverable by a summary proceeding before a justice of the 
peace, Rev. Stat. chap. 119, sec. 1. As that statute does not 
make the offense indictable, it is not punishable in that mode, 
unless it be so at the common law.” In another part of the 
opinion, he thus expresses himself in relation to the christian 
religion: “In this State, however, although recognised as an 
existing, and as the prevalent religion, it is not, and cannot 
be, established by law in any form, nor as consisting of any 
‘particular doctrines, or imposing any special duties of wor- 
ship, or of worship at particular places or periods. There-j 
fore, however clearly the profanation of Sunday might be 
against the christian religion, it is not, and could not here be 
made, merely as a breach of religious duty, an offense; and 
much less can it be held an offense at common law.: The 
Legislature, deeming it, as it does many other violations of 
christian duty, detrimental to the State, may prohibit, and 
then it will be punishable to the extent, and m the manner 
pointed out by the Legislature.” He concludes his able opia- 
ion, by intimating that the Legislature might cause the ob- 
servance of Sunday to be enforced by stronger measures than 
shad been prescribed in the statute before spoken of. He 
-says, “ but that is with the Legislature. If they think itneed- 
ful, higher penalties may be laid, or the profanation of Sun- 
day may be-prohibited in general terms, and thereby .it will 
become a misdemeanor and indictable.” In the whole of this 
opinion, it will be seen that Chief Justice, Rurrm, did not 
once question the validity of the statute, nor intimate that it 
must be construed differently, here, from what he knew was 
the settled construction of the statute of 29th Charles 2nd; in 
England. It seems to me that the conclusion is irresistible, 
that the defendant, in the present case, might have been war 
ranted for the penalty incurred by selling his horse, in the 
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ordinary course of his business, on Sunday. If so, the act 
was unlawfal, and the contraet of sale void ; Sharpe v. Far- 
mer, 4 Dev. and Bat. Rep. 122; Ramsay v. Woodward, $ 
Jones’ Rep. 508; Jagram v. Ingram, 4 Jones’ Rep. 188; 
Powell v. Inman, 7 Jones’ Rep. 28. The plaintitf was, 
pari delicto, because, with full knowledge that the defendant 
was a horse-trader, he coneurred in the violation of the law, 
showing his conseiousness that he was doing wrong by put- 
ting a false date to the sale-note, dating it on Monday, instead 
of Sunday, the day on which it was in faet given. In the 
conclusion to which I have come upon the constitutional ques- 
tion involved in this case, I am glad to find myself sustained 
by a case decided in Pennsylvania. In Specht v. The Com- 
monwealth, 8 Barr’s. Rep. 313, it was held (affirming the pre- 
® vious decision of Zhe Commonwealth v. Wolf, 3 Ser. and 
Rawle’s Rep.) that the Pennsylvania Lord’s day act was not 
at variance with the provision in the State Constitution, de- 
claring the right of freedom of conscience in religious mat- 
ters; and a conviction, under the act, of one of the seet eall- 
ed Seventh-day Baptists, was therefore affirmed, the decision 
being based upon the ground of' a day of rest being necessary 
to the welfare of society, and that the mere prohibition of 
secular occupation did not interfere with the rights of con- 
science. (See the case referred to in a note to the 264th page 
of the Am. Edition of Smith on Contracts—m.—p. 181.) Sim- 
ilar decisions have been made in Ohio and South Carolina, 
upon similar statutes, on the same grounds. See Bloom v. 
Richards, 22 Ohio Rep. 387; The City Council of Charles- 
ton v. Benjamin, 2 Strob. Law Rep. 508; Sedg. on Stat. and 
Oom. Law, 85, in note. I think the judgment ought to be 
reversed, and a new trial granted. ° 


Pre Ovgiam, _ Judgment affirmed. 
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FRANCIS A. BOYLE v. N. C. MUTUAL INSURANCE CO. 


Under a charter for mutual insurance against loss by fire, it was Held that 
every member of the company is bound by the conditions annexed to the 
policies through the by-laws. 

Where one of the by-laws of a mutual insurance company required that the 
insured, within thirty days after loss by fire, should give notice to the com- 
pany, specifying the amount of loss, the manner of it, and other particulars 
‘as: condition to his right to recover, # was Held that a declaration to the 


‘insured by:a travelling agent of the company, that “the matter would be 
ail nght with the-company,” was not a waiver of the necessity of such 
notice. 

(The case of Woodjin v. Asheville Mutual Insurance Co., 6 Jones’ Rep. 558, 
cited and approved.) 


Tuts was an action of covENANTy on a policy of insurance 
against fire, tried before Diox, J., at the last Spring Term of 
Washington Superior Coart. 

The plaintiff having proved the destruction, by fire, of the 
‘honse insured, and the execution ef the policy by the defend- 
ant, the defendant moved that the plaintiff be nonsuited, oa the 
ground, that the plaintiff had net complied with the stipula- 
tion of the contract of insurance as contained in the compa- 
ny’s by-laws, and especially the terms of the following pro- 
vision, which is section 10 in the pamphlet containing the 
laws of the company : 

- “All persons insured by this company, and sustaining loss 
-or damage by fire, are, forthwith, te give netice thereof te 
the secretary, and, within thirty days after said loss, to deliv- 
‘er @ particular account ef said loss or damage, sigued with 
their own hands, and verified by their oath or affirmation, and 
also, if required, by their books and accounts. and ether pro- 
per vouchers. They shall also declare, under oath, whether 
any, or what ther insurance has been made upon the pro- 
perty, what was the whole value ef the property insured, 
when and how the fire originated, se far as they may know, 
or have reason to believe, and what their interest in the pro- 
perty insured was, at the time of the loss or dathage sustain- 





IN THE SUPREME COURT. 





Boyle v. Insurance Company. 





ed. They shall also procure certificates under the hands'of 
a magistrate, notary pnblic or clergyman, most contiguous to 
the place of the fire, and not concerned in the loss or related 
to the insured or sufferers, that he is acquainted with ‘the 
character and circumstances of the person or persons insured, 
and knows, or verily believes, that he, she, or they really, and 
by misfortune, and without frand or evil practice, bath or has 
sustained, by such fire, loss and damage to the amount there- 
in mentioned, and, until such proofs, deélarations, and certi- 
ficates are. produced, the loss shal] not be deemed payable’; 
and shall state, whether since the time of effecting such insur- 
ance, ihe risk has been enhanced by any means whatever. 
And any misrepresentation or concealment, or fraud or false 
» swearing by the insured, in any statement or affidavit in re- 
Jation to the: said loss or damage, shalt forfeit all elaim by 
virtue of the policy, and shall be a fulh bar te alk remedies 
upon the same.’ 

In regard: to the notice, the evidence was, that one of the 
agents of the company: was present at the fire; that some tem 
or fifteen days after its oecurrence, the travelling agent of the 
eompany was in Plymouth, and, in eenversation with the 
plaintiff, said, that she matter would be all right with the com- 
pany- 

Upon this, the plaintiff’s counse? insisted that this was’ evi- 
dence of a waiver of notice and a promise to pay without it, 
and was matter to be submitted to the jury; but his Honor 
thought otherwise, and ordered a nonsuit, from whieh the 
plaintiff appealed. 


Winston, Jr., forthe plaintiff: 
W. A. Moore and # H: Bryan, for the defendant. 


Manty, J. The ease of Woodfin v. Asheville Mutual he 
surance Company, 6 Jones’ Rep. 558, deeides the point that 
the insared, in such a company, are members of the eerpora 
tion, and bound by the conditions annexed to the policies 
through the by-laws. In the by-laws of the defendant, (the 
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North Carolina company) it is required by the 10th section, 
that all persons insured and suffering loss, shall forthwith. 
give notice thereof to the secretary, and within thirty days 
after said loss, deliver a particular account of said loss or dam- 
age, signed with their own hands, and verified by their oath 
or affirmation. They shall also declare, under oath, whether 
any and what other insurance has been made on the proper- 
ty—what was the whole value of the same—what the loss and 
what the interest of the insured in the property at the time; 
and until such proofs, declarations and certificates be produc- 
ed, the loss shall not be deemed payable, &e. 

A compliance with these conditions is necessary, in order 
to fix the liability of the company upon any of its policies. 
In.the case referred to, of Woodfin v. The Asheville Co., it 
will be found that the conditions there in question, were simi- 
lar, in all respects, to those above quoted from the by-laws of 
the North Carolina company. So that the case is in point to 
the extent, that unless the conditions of these policies be striet- 
ly complied with, the insured cannot recover :—except a com- 
pliance be in some way dispensed with by the company. 

The only open question, therefore, apparent upon the case is, 
did that which is stated to have occurred between the plaintiff 
and a person, denominated “the travelling agent” of the 
company, amount to any evidence of a waiver of the require- 
ments of the by-laws? 

We concur with the Court below, in the opinion, that it did 
not. The travelling agent said to the plaintiff, in a conversa- 
tion in Plymouth, “the matter would be all right with the 
company.” It is net stated to what this declaration was a 
response, or in what connection it was made, and we are una- 
ble to see that it tended, of itself, in any way, to prove that 
the agent undertook for the company that it should pay at 
all events; It seems to be merely an affirmation on the part of 
the agent, that the company will comply with the obligations 
ofthe policy. It dispenses with nothing, but rather implies a 
warning that all must also be right with the insured. The 
declarations, under oath, prescribed in the 10th section of the 
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by-laws, are required to be made to the seeretary of the com- 
pany—doubtless, for the company’s action. 

In the absence of all proof upon the subject, a power. to 
dispense with or waive, would reside only in the president 
and directors collegealiter, and one who is simply described 
as a travelling agent, cannot be presumed to have that power. 
Oar inferences, if at liberty to draw them, would be, that the 
agent was employed to guard the company, by observation 
and enquiry, against imposition, not to dispense.with the safe- 
guards, which it has thought proper, in other ways, to throw 
around itself. 

But whatever may be the scope of the travelling agiiaile 
duties and powers, we are of opinion, that what occurred be- 
tween him and the plaintiff, afforded no evidence of a waiver 
on the part of the company, of the conditions of the policy as 
contended in the 10th section of the by-laws. 


Per Ccriam, Judgment affirmed. 








Den on the demise of CHARLOTTE CHESHIRE v. JOSEPH McCOY. 


Where a widow, being under age, and having no guardian, dissented fromrber 
husband's will in person, in open Court, and on a petition, dower was as- 
signed to her by a decree of the proper court, it was Held that, though the 
dissent was made erroneously, yet; dower having been assigned by the 
judgment of a court of competent jurisdiction, her right to it could not be 
impeached in an action of ejectment, brought by her, for its recovery. 


Aorton of gxyectmentT, before Dick, J., at the Spring Term, 
1860, of Chowan Superior Court. 

The following case was agreed by the parties: Alexander 
Cheshire, junior, executed his last will, and died in Chowan 
county in 1858. At December Term, 1858, of the County 
Court, the will was admitted to probate,and James E. Nor- 
fleet, the executor named therein, was. qualified. Every thing 
he was worth was willed to his wife, but being advised that the 
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estate was insolvent, and that no part of said legacies would 
be available, she went: into open court, within six months, 
and by her attorney, dissented from the said will. She 
then filed her petition for dower in the said County Court, and 
the premises, in dispute, were formally allotted to her by the 
order and judgment of the said court upon the report of com- 
missioners, appointed by the Court, which, on motion, was 
affirmed without objection on the part of the heirs-at-luw. ~ 

After the institution of these proceedings for dower, and 
confirmation of the report and jadgment as aforesaid, the ex- 
ecutor of Alexander Cheshire, junior, filed his petition to 
make the real estate assets for the payment of debts, and un- 
der an order thereon obtained, sold the whole land, including 
the widow’s dower, to the defendant, McCoy, who went into 
possession thereof, and holds the same under the title derived 
under that proceeding, which was afterwards confirmed by 
the Court making the order. 

It was agreed, by counsel, that, if the Court should be of 
‘opinion with the plaintiff, on the foregoing facts, a judgment 
in the usual form should be entered for the plaintiff, but if 
of a contrary opinion, then the Court should order a nonsuit. 

The Court being of opinion with the plaintiff, on the case 
agreed, a judgment was entered for the plaintiff. Defendant 


appealed. 


Hines, for the plaintiff. 
W. A. Moore, for the defendant. 


Barrie, J. We are clearly of opinion, that the lessor of 
the plaintiff onght to have entered her dissent to her hus- 
band’s will, by guardian, and not in person. As she was-an 
infant, under twenty-one years of age, the Ist section of the 
118th chapter of the Revised Code, expressly so required, and 
the construction which had been put upon the Rev. Statute, 
chap. 121, sec. 1, in the analogous cases of Hinton v. Hinton, 
6 Ire. Rep. 274, and Lewis v. Lewis, 7 Ire. Rep. 72,: forbids 
us from adopting any other than the literal meaning of the 
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terms used. If the objection, then, had been made in the 
proceeding, instituted by the widow, to obtain an assignment 
of her dower, it would, upon the authority of those oun 
have been fatal to her suit. 

But we are, nevertheless, of opinion that the lessor of the 
plaintiff is entitled to recover in the present action, for the 
reason, that the judgment in her favor, in her suit for dower, 
though it is erroneous, cannot be collaterally impeached. by 
the defendant in the present suit. The judgment of the Coun- 
ty Court of Chowan in favor of the widow, upon her petition 
for dower, was upon a judicial proceeding of a Court of com- 
petent jurisdiction, and is conclusive, unless upon some other 
proceeding directly to avoid it. See Skinner v. Moore, 2 Dev. 
and Bat. Rep. 138, and the cases referred to in the note to the 
second edition, and also Craige v. Neely, 6 Jones’ Rep. 170. 


Per Cpriam, Judgment affirmed. 





BRANCH AND THOMAS +. FLORA CAMPBELL. 


Oue who was in adverse possession, cultivating turpentine, though not the 
owner of the land, was {Held, nevertheless, the owner of the turpentine 
gathered, and might support the action of trover against the true owner oy 
the soil for taking it. 


Action of tTrover, tried before SHernerp, J., at the last 
Spring Term of Harnett Superior Court., 

The plaintiffs showed that, in Jannary, 1854, they were put 
into possession by one Cameron, of several thousand turpen- 
tine boxes, in Harnett county, and went upon a tract of land 
where they cut a few thousand more, and during the spring 
of that year, while occupying and working the land where 
these boxes had been made, and after the turpentine had ran 
down into the boxes, the defendant dipped the turpentine out 
and carried it away. They showed the value of the turpen- 
tine and elosed their case. 
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‘The defendants then offered, in evidence, two grants from 
the State, one in 1836, and one in 1850, covering the documin 
quo, and offered to show themselves the owners, but the Conrt 
ruled that the grants, as evidence of title, were immaterial. 
The grants were then put in evidence for the purpose of 
showing the character and extent of possession in the defend- 
ants. The defendants then showed that in 1853, they had.cut 
boxes.on part of the land within their grant, and that they 
forbade the entry of the plaintiffs when they began to work 
in» 1854. They further showed, that they had a tenant on 
some part of this land two years before this time, and that 
one King had also worked. turpentine on a part of the land 
for‘one year, under a lease from them, but. it appeared. that 
the boxes made and worked by King, were half a mile dis- 
tant from those made by the plaintiffs. The defendant did 
not claim to have made the boxes let by Cameron to Branch 
and Thomas, nor did she show any possession other than that 
set out. 

The Court instrueted the jury, that the plaintiffs were enti- 
tled to recover; if they had the actual possession of the land 
in the part where their boxes had been made, and if they had 
produced the turpentine which was dipped out and carried 
away by the defendants; and further, the Court charged that 
if the plaintiffs had worked these boxes during the spring, in 
the usual course of turpentine cultivation, and were so doing 
when the defendants carried the turpentine off, this was such 
an actual possession as was sufficient for the action. The de- 
fendants excepted. 

Verdict and judgment for the plaintiffs. Appeal by the 
defendants. 





























B. F. Moore, N. MeKay andé Strange, for the plaintiffs. 
T. C. Fuller, for the defendants. 






Manty, J, There is nothing in this ease to distinguish it 
from the cases heretofore in this Court, involving the same 
matter of dispute, reported 5th Jones 16, and 6th Jones 16. 
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It can make no difference that the defendants were in pos- 
session under grants covering the locus im quo before the en- 
try of plaintiffs. The latter had entered. and were, as thecase 
affirms, in possession also. Each had a separate and distinct 
possession, and in this state of facts the rights of the parties 
are decided by the cases referred to. Principles are there 
settled, entirely exclusive of the rights of the parties here. 

It is settled, not only in those cases, but also in previous 
adjudications, that the cultivation of pines, for turpentine, in 
the usual course of that business, is a possession of the land on 
which they grow, and the true owner must regain the domin- 
ion, if he desire it, by an action of ejectment, and get the in- 
termediate profits by the remedy appropriate to that right. 
To allow one to seize the product of another’s labor, as it may 
be severed from the land, would be to encourage amongst 
citizens, a resort to force and oppression in the adjustment of 
their rights, and lead, ultimately, to anarchy and ruin. 

Hence, it was held by this Court, in the cases between the 
parties, when they were before us on former occasions, that 
one, who was in adverse possession, cultivating turpentine, 
though not the owner ef the land, was, nevertheless, the own- 
er of the turpentine gathered, and might support the action 
of trover against the true owner of the soil. 

We have seen no reason to doubt the authority of these 
cases—there is no material difference between them and the 
case now presented, and there should, therefore, be a similar 
disposition made of them. 


Per Coram, Judgment affirmed. 














wg W. R. COVILL v. THOMAS MOFFITT. 


The act Rev. Code, ch. 31—sec. 37, appointing the venue for transitory ac- 
_tions, makes no provision for the case of a resident plaintiff and a non-resi- 
dent defendant, and it was Held, therefore, that the case remains as at com- 
mon law, which allows the plaintiff to sue in any county, subject to the 

“power of the Court to change the venue according to certain rules govern- 
ing its course. 


THis WAS AN ACTION ON THE CASE, tried before SuzpHerp, J., 
at the last Spring Term of Brunswick Superior Court. 

On the return of the writ, the defendant pleaded an abate- 
ment; ihat he is a citizen of the county of Monmouth, in the 
State of New Jersey, and that the plaintiff is, and was, at the 
time of bringing suit, a citizen of the county of New Hanover 
in this State. To this plea the piaintiff demurred, and the 
Court below sustained the demurrer, and awarded a respondeat 
ouster, from which judgment the defendant appealed to this 
Court. 


No counsel appeared for the plaintiff in this Court. 
London, for the defendant. 


Manty, J. The Revised Code, ch. 31., sec. 37, appointing 
the venue of transitory actions, is in restraint of the common 
law, as, without such express enactment, the plaintiff might 
make choice of a venue any where within the State. 

It will be perceived, by reference to the section in question, 
that provision is made for the case of a non-resident plaintiff, 
the defendant being a resident, but no provision is made for 
. the case of a resident plaintiff, the defendant being a non-res- 
ident, and, therefore, as we concluded the case is as at com- 
mon law. It might have been brought to any county, subject 
to the power of the Court to change the venue according to 
‘the course of the Court. 

In Tidd’s Practice, 1 vol. 371, it is said “ the place of tran- 
sitory actions is never material, except when by particular 
acts of Parliament it is made so.” 
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We think, therefore, the judgment of the Superior Court 
should be affirmed. The demurrer must be sustainedyand 
the defendant answer over. 


Per Curiam, . Judgment affirmed, : 





State on the relation of R. G. SNUGGS v. JOHN F. STONE, et al. 


Where one was superintendant of common schools for several consecutive 
years, giving bond for each year, and then gave a bond for 1853, it was 
Held, that all the amount that had come to his hands, that he could not 
show had been misapplied or wasted in the previous years, was recoverable 


on the last bond. 
Where a superintendant gave a bond fora given year, and continued in office 


for several years afterwards, without giving bond for the subsequent years, 
it was Held, that by force of the acts of 1844 and 1848, he and his sureties 
were liable on the last bond given, for school money received by him in the 
succeeding years, and not accounted for, 


Action of pest, tried before Suernern, J., at the last Spring 
Term of Stanly Superior Court. 

John F. Stone was appointed superintendant of common 
schools, by the County Court of Stanly county, and gave the 
vond sued on, at its February Term, 1853, with the other de- 
fendants his sureties, in the sum of $3000. The conditions of 
the said bond arg as follows: “ Now, therefore, if the said 
Stone, shall well and truly perform the duties of chairman 
aforesaid, and shall honestly and faithfully account for and 
pay over all monies that may come into his (hands) by virtue 
of his appointment, during the time for which he has been 
elected, to all sach persons as may be by law entitled to recov- 
er the same at his hands, then,” &e. 

Stone continued to act through the years 1854 and 1855, 
but gave no bond after that of 1853. He had been chairman 
for several consecutive years immediately previous to 1858, 
and for those years had given bonds with different sureties: 
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After this suit was brought,a reference was made te a com- 
missioner to state an account, and from the report made by 
that officer, it appeared that the sum of $816.07 was in Stone's 
hands as a balance of school money remaining at the date of 
the bond sned on, and that other amounts of school money 
came to his hands in 1854 and 1855, which he did not account 
for. The non-payment to his successor, the relator in this ac- 
tion, of the said sam of $816.07, and the sums received in 1854 
and 1855, are the breaches alleged of the conditions of the 
bond declared on. 

The defendants’ counsel insisted, that the sum of $816.07, 
received before the bond of 1853 was executed, was not recov- 
erable on that, and that the sums received after the official 
year 1853 had expired, were also not recoverable on that bond. 

The Court ruled against the defendant on both these points, 
and his counsel excepted. 

Verdict for the ‘plaintiff for $1864.10, for which judgment 
was given, and the defendants appealed to this Court. 


R. H. Battle, for the plaintiff. 
No counsel ‘appeared for the defendants. 


Barrie, J. The only questions which we deem it necessa- 
ry to consider, are two, which appear in the bill of exceptions 
filed by the defendants, and in the opinion expressed on these 
by the Court below, we entirely concur. 

1. The first is, that the principal defendant was not charga- 
ble with the amount $816.07, which was in his hands when he 
was elected and gave the bond now sued on, in February.1853. 
He had been chairman of the board of superintendants of com- 
mon schools for several consecutive years, immediately pre- 
ceeding this time, and, as it is not shown that he had wasted 
or misapplied the money which he had received, in his official 
capacity, we must suppose that he had it in his hands, ready 
to be paid to his successor, at the time above mentioned. As 
he was himself re-elected, he is to be regarded as his own suc- 
cessor, and consequently, to have received, in his new official 
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capacity, what it was his duty to pay in his old. Viewed in 
that light, it is clear that the bond, which he then gave, made 
hin and his sureties responsible for that amount. 

2. The second exception, that the defendants were not re- 
sponsible for the defaults of the principal defendant, during 
the subsequent years of 1854 and 1855, is fully answered. by 
the decision of this Court in the late case of the Chairman of 
Common Schools v. Daniel, 6 Jones’ Rep., 444. When the 
defendant, Stone, was elected and gave bond, in February 
1853, his office was, by the express provisions of the acts of 
1844 and 1848, to continue for one year, and, until another 
should be appointed, and, of course, his bond continued as a 
security for the faithful discharge of his duty during all that 
time. One of these duties, and not the least important, was 
the payment inte the hands of his successor, of sueh moneys 
as had been received by him as an officer, and not expended 
aceording to law. For his default in this respect, he, and the 
other defendants, his sureties, are clearly responsible, and the- 
judgment to that effect given in the Court below must be af- 
firmed. 

Peer Curiam, Judgment affirmed.. 





NATHANIEL WOODWARD, Jr., v. WILLIAM G. HANCOCK. 


What is reasonable skill and due care in a physician, in the treatment of a 
patient, is a question of law, and it is error to leave it to be determined by 
the jury. 

Where it appears from a bill of exceptions, that a question of reasonable skilt 
in a physician was left to the jury, to be decided by them, and the-facts of 
the case are not stated, and it cannot be seen that the error did the appel- 
lant no harm, Held that he is entitled to a venire de novo. 


Tats was an action on THE Case for unskillful and negligent 
treatment of the plaintiff by the defendant as a physician, 
tried before Dick, J., at the last Spring Term of Chowan Su- 
perior Court. 
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“The case sent up by the Judge is as follows: “The evis 

aes was conflicting, but it is deemed unnecessary to state 
as the charge of the Court, only, was excepted to. His: 

Honor charged the jury, that the evidence was before them, 
and it was for them to say whether the defendant possessed 
the’ordinary skill necessary for a physician, and whether he 
had ‘used that skill in the treatment of the plaintiff; or wheth- 
er ‘he had been guilty of negligence in the treatment of him, 
If he did not possess the requisite skill, or had been guilty of 
negligence, and in consequence the plaintiff had sustained 
injury, it was for them to say what amount of damages he 
— recover, aud about which the Court could give no ad. 
vice.” Defendant excepted. 

Verdict and judgment for the plaintiff for $500. Appeal 
bythe defendant. 


Winston, Jr., for the plaintiff, 
Hines and Jordan, for the defendant, 


Manty, J. What amounts to reasonable skill and care be- 
longs’ to'a class of questions, which are said to be compound- 
ed of law and fact. In this class stand reasonable time, due 
diligence, legal provocation, probable cause and the like. A 
division of the question in such cases, between the Court and 
jury, is now considered settled, and, therefore, where there is 
a state of facts conceded, or proved, it becomes the duty of 
the'Court to draw the conclusion as matter of law. If there 
bea conflict of testimony presenting different views of the 
case, it is, in like manner, the Court’s duty, upon these views, 
to’ draw the proper conclusions. 

We have no information as to the evidence in the Superior 
Court, save that it was conflicting. From this, we infer that 
there were states of facts deposed to, which might justify oppo- 
site conclusions as to the skill or care of the surgeon ; or if the 
cofifliét were got to that eXtent, the case presented a single 
phiise"dn which there was only a single inference of law to be 
drawn. The Court below, on the trial before the jury, left the 
matter at large, both law and fact, to be decided by them.— 

4 
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Upon the proofs, they were required to find whether the de- 
fendant possessed the requisite skill, and had exerted it in the 
plaintiff’s behalf. This was an enquiry, compounded, accord- 
ing to the authorities, of law and fact, and it was, consequent- 
ly, erroneous to leave it, in that state, to be decided by the ju- 
ry. This error may have affected injuriously the rights of the 
defendant. We cannot tell, certainly, in the absence of the 
proofs; but an error being committed, unless it appear from 
the proofs that it has done the appellant no harm, it will fol- 
low there must be a venire de novo. 

The case of Plummer-v. Gheen, reported, 3 Hawks’ 66, is, 
in all respects, similar to the one before us, except that in the 
former case, the question was one of probable cause. The 
Judge, there, left it to the jury under a general definition of 
probable canse, to decide “whether the defendant had pro- 
bable grounds of suspicion, amounting to probable cause,” no 
special instructions being asked for. This was held to be erro- 
neous. 

The principle of this decision seems to have been followed 
since in the cases of Beale v. Robertson, 7 lred. Rep. 280; 
Avera v. Seaton, 13 Ired. Rep. 247, and Vickers v. Logan, 
Busb. Rep. 393. None of these cases concerned the requisite 
skill and care in a learned profession; but if a separation of 
the enquiry in such cases into questions of law and fact be 
proper, in order to refer matters purely of reasoning to the 
tribunal most capable of considering them, and, therefore, 
most likely to maintain uniformity of decision, much more 
ought the question, arising in this case, to be so judged.» Itis 
seen to involve not only matter of reasoning, but reasoning as 
to the due execution of work in a learned science. 

We are of opinion that it was error in the-Superior Court to 
leave it to the jury to decide the questions of skill and care ina 
surgeon’s treatment of his patient, without the aid of the Court’s 
opinion, based upon proper supposttions as to the facts found 
by the jury. There must be a venire de novo. “y 


Pzr Curiam, Judgment reversed... 
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5 ; 
WILMINGTON, CHARLOTTE AND RUTHERFORD RAIL ROAD 
COMPANY ov. JOSEPH THOMPSON. 
’ 


Jn an action against a subscriber to the stock of a railroad company on a bond 
for the payment of an instalment of such stock, it was /eld that the exist- 
ence of a President and an Engineer, acting and purporting to act for and 
in behalf of the corperatien, and a charter authorising the appointment of 
such officers, were sufficient to establish its organization as against the de- 
fendant and all others dealing and treating with them in their cerporate 
capacity. 


Tuis was an action of pest on a-bond tried before Saxe- 
HERD, J., at the last Spring Term of Robeson Superior Court. 
Pleas— Non est factum, and specially, that the bond is void, 
as being against public policy; also, that the bond has been 
discharged by a material alteration of the charter subsequent 
to its execution. 

The plaintiff declared on a bond which had been given for 
an instalment of the stock subscription. To show the organi- 
zation of the compary, the plaintiff, after showing the charter 
of the company, passed by the Legislature, by which the 
company, when organised, are authorised to appoint a presi- 
dent, directors, engineer and other officers, proved that H. W. 
Guion was acting as president, and that John C. McRae was 
acting as engineer for and on behalf of the company, at the 
time the bond in question was executed. The plaintiff also 
offered in evidence the minutes of the proceedings of a meet- 
ing of the subscribers held in the. town of .Wadesborough, 
previously to the execution of the bond sued on. 

The execution of the bond was duly proved. The defend- 
ant insisted that there was no competent evidence to show that 
the corporation had been organised, and asked his Honor so 
to-instruct the jury, but he declined doing so, and held that 
the evidence was admissible for that purpose, and that if it 
was believed, the corporate existence of the company was saf- 
ficiently established. The defendant excepted. There were 
other exceptions sent to this Court, but not insisted on by the 
defendant’s counsel here. 
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Verdict and judgment for the plaintiff, and appeal by 
defendant. , 


Person and Strange, for the plaintiff. 
Wm. McL. McKay and Fovle, for the defendant. 


Barrie, J. Most of the exceptions taken by the defendant 
on the trial, and set forth in his bill of exceptions, have been 
properly abandoned by his counsel in the argument here. 

That the bond on which the suit was brought, is not against 
the publie policy, and void on that acconnt, was settled by 
the decision of the Court in MeRae v. Russel, 12 Ired. Rep. 
224, and we are not disposed to disturb it, or call it in ques- 
tion. 

The defendant comes with a bad grace to objeet to an alter- 
ation of the charter which he bad coneurred in recommend- 
ing. It was surely not erroneous in the Court to require of 
him to prove that he had subsequently dissented from from 
the amendment, if, indeed, such a dissent could then have 
availed him. 

The testimony which he offered forthe purpose of showing 
that the agent of the plaintiff had made misrepresentations to 
him with regard to the route of the road; that the route se- 
leeted was not the “most eligible,” and that the bond which 
another subscriber had signed was clear of erasure or inter- 
lineation when he first saw it, was properly. rejected by the 
Court; WV. 0. R. RB. Co. v. Leach, 4 Jones’ Rep. 340. 

The only exception relied upon by the counsel for the de- 
fendant in argument before us, is that there was no evidence 
of the organization and corporate existence of the plaintiff at 
the time when the bond in controversy was given, and that, 
consequently, it was a nullity for the want of an obligee, as 
was decided in this Court, in the case of The Wilmington and 
Manchester Rail Road Company x. Wright, 5 Jones’ Rep. 
304. Upon the question which was mainly debated between 
the counsel, whether the paper which purported to contain the 
proceedings of the subscribers for stock in the organization of 
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the company, was admissible as evidence, for that purpose on 
the part of the plaintiff, and, if so, whether it proved such or- 
ganization, is, in the view which we have taken of the case, 
unaecessary for as to decide. The plaintiff produced the acts 
by which the charter was granted, and them showed that at 
the time when the bond in controversy was executed, there 
was a president and an engineer acting and purporting to act 
for and in behalf of the corporation. That, we think, was 
enough to be shown to establish the existence of the corpora- 
tion as to those who treated and acted with it in its corporate 
capacity. We so decided in the case of The Wilmington and 
Manchester Railroad Company v. Saunders, 3 Jones’ Rep. 
126, and the same doctrine fad been previously held in the 
case of The Tar River Navigatian Company v. Neil, 3 Hawks’ 
Rep. 520. The principle is, that the officers of the corpora- 
tion, acting on its behalf, were so de facto, and that those who 
treat with, and enter into obligations to, them, eannot be per- 
mitted to repudiate such obligations. It is the sovereign 
alone, who has the right to complain of the usurpation, when 
such exists. The spirit of this principle was applied, at the 
last Term to the case of the commissioners de facto of a town, 
and it was found to he supported by the highest authority in 
England; see Commissioners of Trenton v. McDaniel, ante 
107; Scadding v. Lorant, 5 Eng. Law and Eq. Rep. 113. 
This doctrine is not at all opposed by the decision in the 
case of the Wilmington and Manchester Railroad Company 
v. Wright, above reterred te, for there it is stated expressly 
that there was no evidence that the plaintiff had a corporate 
existence at the time when the rote sued on was given. 


Pre Ovex, Judgment afiirmed. 
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Den on the demise af CLEMENTINE EVERET? ¢ al v. ALFRED’ 
DOCKERY. 


A conveyance of a tract of land by A to B, containing the words “C’s mil? 
seat excepted,” was Held net to eonvey to € the soil upon which water 
had been ponded for the use of a mill for twenty years. 

The existence of an easement on land, such as the privilege of ponding water 
on it for the use of a mill, isnot such adverse possession of it by the holder 
of the servient tenement, as to prevent the owner of the dominant tene- 
ment from conveying the right of soil. 


Action of ryEcTMEN?, tried before Sueruerp, Judge, at the 
Spring Term, 1860, of Richmond Superior Court. 

The lessors gave in evidence a grant from the State fo 
Thomas Dockery, dated in 1771; them a deed from him”to 
William Webb, dated in “1806; then a deed from William, 
John, Richmond and Alexander Webb to Euclid A. Everett, 
the ancestor of the lessors of the plaintiff, dated 1st of Janma- 
ry, 1842, and offered evidence further, to prove the defendant 
in possession’, and also, that the land described in the gratit 
and the two-deeds, included the locus in quo. The deed from 
the Webbs, contains a description of the land by metes and 
bounds, following a general description, whieh is as follows: 
“lying on both sides of Cartidge’s ereek, with Alfred Docke- 
ry’s mill seat excepted.” The lessors further showed, that 
they, and those from whom they claimed, had been in posses- 
sion of the land described for from thirty te fifty years, and 
that their boundaries were known and visible. They further 
offered evidence, that the mill of the defendant was disused 
by hina for several years, and that from four to six aeres, 
where the pond had been, were in cultivation, under fence, 
in the year 1855, when this suit was brought. When the 
deed, in 1842, was made to Euclid Everett, the defendant was 
in occupation of the mill. 

The defendant then offered evidence, that he had built a 
mill on Cartidge’s creek, which he had occupied for twenty 
years previons to. 1845; that the water'had been ponded con- 
tifually during that time, up to the limits where: the fence 
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had been placed in 1855, and that he had cut trees in the 
pond for logs, which had been sawed up at the mill. 

The Court charged the jury to enquire, first, whether the 
grant and deeds, offered by the lessors of the plaintiff, cover- 
ed the land sued for, and if they should find this fact for the 

- lessors of the plaintiff, they should next enquire, whether the 
defendant was in possession at the bringing of the suit, and 
if they should find this to be so, whether he had been in pos- 
session twenty years before the right of the lessors accrued. 
The jury were further instructed that the ponding of the wa- 
ter upon the land and the eutting of timber from time to 
time, were not, in themselves, an occupation, actual and ad- 
verse, but only evidence of a claim to the thing so used; that 
the occupation for twenty years of the mill would be a pos- 
session, from which the law would presume the necessary as- 
surance of title to the defendant, and that with the mill would 
pass, whatever else had been so held that was needful for its 
use and enjoyment. And the Court further instructed the 
jury, that if the defendant had such possession on the Ist day 
of January, 1842, (the date of the Webb deed) no title passed 
by it to Euclid A. Everett, under whom the lessors claimed. 
The plaintiff’s counsel excepted to these instructions. 

Verdict for the defendant, and appeal by the plaintiff. 


R&R. H. Battle, for the plaintiff. 
No counsel appeared for the defendant in this Court. 


Bartriz, J. It cannot be disputed that the lessors of the 
plaintiff established, by their proofs, a full and complete title 
to the land in controversy, unless the exception in the deed 
from the Webbs to the ancestor of the lessors included it, or 
the defendant had acquired it himself, or prevented the les- 
sors from acquiring it by his adverse possession. It is clear, 
that. the exception in the deed referred to, gave no title in the 
soil.of the mill-pond to the defendant. By it, he could ac- 
quire, at the utmost, only the land necessary for the mill-site, 
the dam end the right of ponding the water upon the soil 
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above as an easement; Whitehead v. Garris, 3 Jones’ Rep. 
171. This being so, as it undoubtedly is, no length, of time 
in the enjoyment of his easement, by the defendant, could 
take from the lessors and give to him the ownership of the 
land covered by the water. The lessors certainly had no right 
of action against the defendant for keeping up his dam and pond- 
ing the water back upon their land, and if he had continued 
to do so for fifty years, instead of twenty, it would not have 
availed him any thing towards acquiring a title to the soil. 
His Honor erred, therefore, in leaving it to the jury to infer 
a title in the soil from such possession. The cutting of trees 
in the pond for saw-logs was equally unavailing to the de- 
fendant. It is not stated how many he cut, nor during how 
long a period he was engaged in doing it. It is simply said 
that “he cut trees in the pond for logs, which had been sawed 
up at the mill.” This was not such an adverse possession as, 
if continued for seven years under a color of title, would have 
conferred a title on the defendant ; Green v. Harman, 4.Dev. 
Rep. 158 ; Loftin v. Cobb, 1 Jones’ Rep. 406. It could not, 
therefore, prevent the deed from the Webbs, which was exe- 
cuted in 1842, from passing the title which they had, to the 
ancestor of the lessors. Neither, as we have already shown, 
could the enjoyment, by the defendant, of his easement in the 
mill-pond, have that effect. His Honor erred again in that 
part of his charge. The result is, that the judgment must be 
reversed, and a venire de novo awarded. 


Perr Curram, Judgment reversed. 








ROBINSON D. JONES v, JOHN McLAURINE ef al 


This Court has no jurisdiction of a scire facias against bail, in an action 
“brought here by appeal, and in which os meee been + wrmangepe 


ernie. as { a 
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Tus was a scire facias (issued on motion in this Court;) to 

The defendants became the bail of one John MeLeran'to a 
writ, issued in favor of the plaintiff, returnable to the Superior 
Court of Cumberland. The original cause came to this Court 
by-an appeal from the said Superior Court of Cumberland, 
and a final judgment was rendered here against the principal 
for $995,87, with interest and costs, which is still unsatisfied. 

On the return of the scire facias, Fowle, for the defendant, 
moved to dismiss it, upon the ground, that this Court has no 
jurisdiction of the proceeding. 


J. H. Bryan, for the plaintiff. 


Pearson, ©. J. Weare of opinion that this Court has no 
jarisdiction of a scire factas against bail, in an action brought 
here: by appeal, and in which judgment has been rendered 
here against the principal. 

In support of this jurisdiction, two provisions by statute are 
relied on ; chap. 83, see. 6, “The Court shall have power to 
issue writs of certiorari, scire facias, &c., and all other writs 
necessary and proper for the exercise of its jurisdiction,” and 
chap. 4, sec. 22: “ In every case of appeal, the Superior Court 
shall render such, &e.,” * *. * \ “and may cause the same 
to be enforced by any proper process.” 

These provisions, we think, only embrace writs and other 
process, which, we think, are necessary and proper to enforce 
a judgment which this Court has previously rendered as a 
Jjiert facias or a seire facias, to have execution on a judg- 
ment, which has become dormant, and clearly do not apply 
to writs and other process, for the purpose of getting another 
judgment against persons who have not previously been be- 
fore the Court, as is the case of a scire facias against bail, 
against whom another judgment is asked for, not simply that 
execution may issue on the judgment previously rendered 
against the principal. So, that although it presupposesa 
judgment to have been rendered, yet, in respect to the bail, 
it is an original proceeding, and is so treated inthe: statute, 
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chap. 2, sec. 4: “ When_.a scire facias-against bail shall be 
returned, ‘executed,’ they may appear and plead-as in other 
cases, but the plea of non est factum shall not be. received, 
unless verified by affidavit, filed with the plea.” 

In respect to prosecution, appeal and injunction bonds, 
there are express provisions that judgment may be rendered, 
on motion, by the Court, which renders the principal judg- 
ment in the.case. In respect to bail-bonds, there is no such 
provision ; which furnishes a potent implication against. the 
jurisdiction. 

It is settled, that a bail-bond is no part of the record ; Ham- 
lin v. McNeil, 8 Ire. Rep. 172. So that, although the reme- 
dy by sci. fa. is given by statute, non constat, that it was the 
intention to affect, in any way, the question of jurisdiction ; 
and besides the consideration, that a court ought not to as- 
sume jurisdiction by implication, there is the farther consid- 
eration, that to do so, in this instance, would involve the 
Court in much embarrassment as to the mode of proceeding ; 
for the bail are allowed to appear and plead, “ as in other cases,” 
and if they plead “ non est factum,” “ release,” “ surrender of 
the principal,” or any other matter én pais, on which issue is 
taken, low is the Court to proceed? It has no jury in 
attendance, and the omission of any provision for such a state 
of things, repels the idea of an intention to confer jurisdiction 
by implication. 

Our conclusion is supported by American Bible Society v. 
Hollister, 1 Jones’ Eq. 13; Smith v. Cheek, 5 Jones’ Rep. 
213, where it is held that this Court has no jurisdiction to al- 
low a bill of revivor or issue a writ of error, because they are 
in the nature of original proceedings, and its jurisdiction is 
limited to cases brought before it by appeal at Law, and by 
appeal or removal in Equity. So it was necessary to confer 
the jurisdiction by express provision. 

It is also supported by the learning and authorities cited 
in Foster on Scire Facias, pages 11, 13, (73 Law Lib.) to 
which we were referred on the argument. The different 
kinds of scire, facias are there classified: 1st. Those in con- 











tinnance of a suit as a sci. fa. tochave execation on a dor- 
mant judgment. 

Qnd. Those whieh constitute an original proceeding as a 
sei. fa. to repeal a patent. - 

3rd. Those in the nature of an original proceeding as a 
seire Facias on a recognizance of bail. Our case being a sez. 
fa: on a bail-bond is, of course, more strictly an original pro- 
eeeding than a scire facias on a recognizance of bail, for the 
latter is a matter of record, while the other is a matter in 
pais, on which, at common law, the remedy was an action of 
debt; and the provision of the law, as it stood in the Revised 
Statutes, that bonds, payable to the sheriff, or the bail to the 
writ, should be assigned by the sheriff, by his endorsement, 
under seal, or should be considered as assigned by him when 
filed, and not excepted to, as provided in the Revised Code, 
and that the bail should be charged thereon.by scé. fa., does 
not take from the proceeding its character of an original pro- 
ceeding against the bail, the only change being, that, inas- 
mach as the remedy against the bail to the writ was an ac- 
tion of debt, and that against the bail to the action, was a 
scire facias after the actual or implied assignment of the 
bond, executed to the sheriff, the remedy should be by scire 
Factas. 

Lastly, it is supported by the fact, that our “ old and expe- 
rienced” clerk informs us no such writ has ever before been 
issued by him, or any of his predecessors, so far as the papers 
of his office show. This proceeding, therefore, is of the first 
impression, and has no precedent to support it. 


Per Curiam, Motion to dismiss allowed. 











JOHN T. COUNCIL v, PETER MONROE et al. 


Where a plaintiff, in a warrant, failed to appeal on a judgment rendered against 
him before a justice, at the rendition of such a judgment, or to make appli- 
cation for time to appeal, but appealed several days afterwards, it was Held 
that a mbtion to dismiss the appeal at the second term after it was returned 
to the Court, was in apt time. 


Tus was a motion to dismiss an appeal before CaLpwEL1, 
J., at the last Fall Term of Bladen Superior Court. 

The judgment.was rendered against the plaintiff as to one 
of the defendants, and in his favor as to the other on the 30th 
day of November, 1857, and an appeal was prayed by him and 
granted on the 9th of December, 1857. The appeal was re- 
turned to the Spring Term, 1858, of Bladen Superior Court, 
and at the next term, (Fall of 1859,) the defendant moved the 
dismissal of the appeal because “not taken within ten days, 
and because the said justice did not note on the judgment the 
application for time to give security.” His Honor refused:to 
dismiss “‘ because the motion was not made in apt time.” 

The defendant appealed to this Oourt. 


W. McL. McKag, for the defendant. 
Strange, for the defendant. 


Pearson, C.J. In McMillan v. Davis, ante 218, it did 
not appear that the appeal was taken at a different time from 
the granting of the judgment. In our case, it does appear on 
the face of the paper that the appeal was taken at a different 
time. Indeed, his Honor considered the appeal liable to ob- 
jection, because it appeared not to have been taken in the 
manner required by the statute, and puts his refusal to allow 
the motion to dismiss on the ground that it was not made in 
apt time. In this, we think he erred. What is apt time, de- 
pends on circumstances. In McMillan v. Davis, supra, there 
were three continuances in the County Court—an appeal and 
three continuances ia the Superior Court, and this Court was 
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of opinion that the motion was not in apt time. Because, af- 
ter the delay, and the unnecessary accumulation of costs, it 
was unreasonable for the defendant to fall back upon an ob- 
jection which he might have taken at first, and, therefore, the 
Court treated the objection as. having been waived! So, in 
Wallace v. Corbitt, 4 Ired. Rep. 45, where the case had been 
removed to an adjoining county for trial, and pended three 
years, a motion to dismiss the appeal was considered too late. 
So, in Arrington v. Smith, ibid 59, the canse had continned 
in the Superior Court two years, and witnesses had been sum- 
moned on both sides. 

In ‘our case, the appeal was returned to the Spring Term, 
and the motion was made the next Fall Term. So, only one 
term intervened. The probability is, that it was not reached 
the‘first term; and there is this further circumstance—as the 
plaintiff did not appeal, or have his intention to appeal enter- 
ed at the time when the judgment was rendered, the defend- 
ants'were justified in taking it for granted that no appeal 
would be afterwards allowed. So, there is nothing to show 
that they had notice of the appeal until after the first term, 
and it would be strange if the plaintiff could take advantage 
of a consequence of his own neglect in not appealing in apt 
time, and put on the defendants the blame of “ being behind 
time.” Where a defendant fails to appeal in proper time, and 
is allowed to do so afterwards, it is probable the plaintiff will 
soon hear of it, because he is concerned in taking out execu- 
tion; but when a plaintiff fails to appeal, the defendant has 
no further concern in it, and may be taken by surprise, if re- 
quired to move to dismiss the appen at the first term. So, we 
conclude he is in “apt time” at the second term. There is 
error. The judgment must be reversed; and motion to dismiss 
the appeal allowed. , 


Pur Curmam, Judgment reversed, 
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BANK OF FAYETTEVILLE ON THE PETITION OF JAMES DODD 
v. GEORGE W. SPURLING. 


It is not according to the course of a court of Law, nor is there any authori- 
ty given by statute, for the plaintiff in a junior attachment to be allowed to 
intervene in an attachment of earlier date for the purpose of contesting the 
existence and validity of the debt therein sued for. 


Tus was a petition heard before Sazruerp, J., at Spring 
Term, 1860, of Cumberland Superior Court. 
The petition is as follows: 


“ North Carolina, Superior Court of Law, 
Cumberland County. Spring Term, 1860. 


“To the Honorable, the Judge of the said Court. 
“The petition of James Dodd, humbly complaining, show- 
eth unto your Honor, that a writ of attachment has been ie 


sued at the instance of the Bank of Fayetteville against 
one George W. Spurling, which has been levied by the sher- 
iff upon certain goods, wares and merchandise and other pro- 
perty belonging to the said Spurling, and returned to the pre- 
sent term of this Court. Your petitioner further shows that 
he himself is now, and was at the time of issuing and levy- 
ing of the said attachment, a creditor of the said Spurling, and 
that as such, he also sued out a writ of attachment against the 
said Spurling upon the debt then due to your petitioner which 
was levied npon the same goods, wares and merchandise, and 
returned to March term, 1860, of the County Court of Caum- 
berland. 

Your petitioner farther shows to your Honor that he is in- 
formed, and has good reason to believe, and does verily he- 
lieve, that the said Bank of Fayetteville did not have, at the 
time of issuing and levying: of its said writ of attachment, a 
legal and subsisting debt then due from the said George W. 
Spurling, and, therefore, was not ‘entitled to the remedy by 
attachment against him, and this your petitioner avers he.is 
prepared to prove, whenever an opportunity. is allowed him 
by this Honorable Court. 
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Your petitioner further shows to your Honor, that the said 
Spurling has not appeared and pleaded to the said suit of the 
Bank of Fayetteville against him, and that should judgment 
be entered therein, and the property levied on be subjected to 
the satisfaction of the claim alleged to be due from the said 
Spurling to the Bank of Fayetteville, that the entire amount 
and value thereof, will be absorbed, leaving nothing to be ap- 
plied to the satisfaction of your petitioner’s just debt, and ren- 
dering your petitioner entirely remediless in the premises. 

Your petitioner, therefore, prays your Honor to allow him 
to intervene and contest the existence and validity of the 
claim alleged to be due from the said Spurling to the said 
Bank of Fayetteville, and to contest the right of the said Bank 
to the said writ of attachment issued thereon.” 

Upon hearing this petition, which was verified by affidavit, 
the Court made an order that the petitioner be allowed to in- 
tervene in the cause, and contest the existence and validity of 
plaintiff’s debt, npon giving bond and security for the costs. 

From this order, the Bank of Fayetteville appealed. 


Bueton, for the petitioner. 
C. G. Wright, for the Bank. 


Pearson, ©. J. The proceeding which was allowed by his 
Honor, in the Court below, is of the first impression in this 
State. We find nothing to warrant it, either according to the 
‘course of the common law, or under our statute, giving the 
process of attachment as a substitute for the ordinary process 
where the latter cannot be served. 

Suppose, pending an action, commenced in the ordinary 
way, a third person should -file a petition, setting ont that he 
was a creditor of the defendant ; that should the plaintiff get 
judgment, all of the defendant’s property would be sold un- 
der execution, and any judgment that the petitioner might 
afterwards obtain, would be fruitless; that there was nothing 
owing to the plaintiff, but the petitioner feared he would get 
judgment, either because the defendant would neglect to con- 
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test the claim, or would act collusively, and thereupon pray 
that “he should be allowed to intervene and contest the ex- 
istence and validity of the alleged debt of the plaintiff,” is it 
too much to say such an application would astonish every 
member of the legal profession in the State of North Carolina? 
The appeal of the petitioner: “must I lose a just debt be- 
cause of the negligence or fraud of my debtor? “ Will a 
court of justice lend its aid to.one, who, as I am ready to 
prove, has no subsisting debt,” would be met by the reply, 
“If you are permitted to contest the plaintiff’s debt, he must 
be permitted to do so in respect to your debt, and thus make a 
double suit ; wholly at variance with the course of a court of 
law, and for which there is no precedent. 

Is the case altered where the action is commenced by ori- 
ginal attachment? If so, it must be by force of some provi- 
sion of the statute; for the proceeding is still in @ court of 
Jaw—a tact, by the bye, which there seems to be a strong dis- 
position to overlook, in a blind effort to do justice, under the 
idea that the long established modes of proceeding at law, 
are not calculated to effect it. This may be so; but while the 
matter is at law, “ the course of the court” must be observed, 
except so far as it is changed by statute. So the question is 
narrowed to this: Does the statute contain a provision which 
authorises the Court to allow a third person to contest the 
debt of the plaintiff ? 

It is manifest that the case does not fall under the 10th see- 
tion, Rev. Code, chap. 7: “ When the property attached shall 
be claimed by any other person, the claimant may interplead, 
&e.,” for the petitioner does not claim the property; on the 
contrary, the proceeding assumes that the property belongs 
to the debtor. Indeed, the counsel for the petitioner did not 
insist that this section embraced the case, but referred us to the 
remarks of Drake on Attachments, and the cases there cited, 
in support of the proceeding. 

There are some considerations which may tend to show the. 
expediency of allowing with proper restrictions a junior at- 
taching ereditor to contest the debt of the plaintiff, but they 
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address themselves to the law-makers, and not to the courts, 
and we cannot yield our assent to the suggestion that the ca- 
ses cited by Drake, “proceeding upon principles of strict 
right and justice, and fulfilling the laws’s aversion to every 
species of frand,” are sufficient authority to induce the Court 
to put a strained construction upon our statute, so as to make 
it meet the case, however desirable it may be to have a uni- 
form practice in the Courts of the different States. ~ 

In respect to the cases cited, this general remark may be 
made: but little aid can be derived in the construction of a 
statute, from the decisions of the Courts of other States; be- 
cause the provisions of the statutes are scarcely ever the same, 
and there is no telling how far thé question of construction 
may be affected by the current of legislation on other subjects, 
The case cited from New Hampshire, Buchman v. Buckman, 
4 New Hamp. Rep. 319, does not aid us, for it merely states 
the fact that it is the ordinary practice in that State, to allow 
a creditor to intervene and defend in the name of the defend- 
ant on a suggestion of collusion between the plaintiff and de- 
defendant, but it does not account for the origin of this prac- 
tice, or show how a court of law was authorised to adopt it ; 
and it seems, in that State, “attachment” is the ordinary 
process, and the writ of capias ad respondendum and other 
mesne process known to the common law, is not in use. 

The case from South Carolina, Walker v. Roberts, 4 Rich- 
ardson’s Rep. 561, does not aid us, for in that State, the effect 
of a judgment rendered on attachment against an absconding 
debtor, does not reach beyond the property attached, and the 
statutory provision is treated merely as a mode of distributing 
the money arising from the attachments; similar to a “credi- 
tor’s bill in Equity, for the distribution of the effects of a de- 
ceased debtor. 

The case from Virginia, McClung v. Jackson, 6 Grattan 96, 
tends to support the construction we give to our statute for the 
right of a junior attaching creditor to intervene, is not put in 
the section allowing a third person who claims the property 
attached, to interplead, (which provision is similar to that oon- 
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tained in our statute,) but is derived from the provision which 
allows the defendant to make defense without giving bail, 
whereas, by our statute, the defendant is not allowed to de- 
fend unless the property is replevied by giving bail, section 5. 

Nor is the case from Georgia, Smith v. Gettinger, 3 Geor- 
gia Reports 140, applicable to the question before us, for the 
decision that a judgment rendered on an attachment may be 
set aside in a court of law, at the instance of a creditor, who 
has obtained a judgment, on the ground that the first judg- 
ment was obtained without consideration, (that is where there 
is no subsisting debt,) is put’on the ground that “in questions 
of fraud the jurisdiction by express statute, and indeed by the 
general law in courts of law and equity, is concurrent.” In 
this State there is no “express statute” to that effect. Nor is 
the jurisdiction in courts of Law and courts of Equity, concur- 
rent in all questions of fraud according to “the general law,” 
as understood by our courts. On the contrary, there are ma- 
ny questions of fraud on which the courts of law do not as- 
sume jurisdiction—as one instance out of many: a woman in 
contemplation of marriage, secretly conveys away all her pro- 
perty, this isa fraud upon the intended husband, and yet, a 
court of law does not assume jurisdiction over it, because, in 
the absence of a statute, it has no jurisdiction except over 
frauds against existing rights; Logan v. Simmons, 1 Dev. and 
Bat, 13; same parties, 3 Ired. Eq. 487. 

Upon these four cases, this additional general remark may 
be made: they do not establish any uniform practice. In 
South Carolina and Georgia, the petitioning creditor is requir- 
ed to have reduced his debt to a judgment; in New Hamp- 
shire and Virginia, he is allowed to intervene before he ob- 
tains judgment; and we are not informed what is the practice 
when the plaintiff, in the first attachment, in his turn, avers 
collusion ‘between the petitioner and debtor, or that the peti- 
tioner has no subsisting debt; and, certainly in “a proceeding 
according to the principles of strict right and justice,” the 
right to charge fraud and impeach the alleged debt of the 
other, must be mutual, so as to result in a double suit which 
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in.a court of law is without precedent, except it be allowed 
by the express provisions of a statute. 

It was asked on the argument, is a judgment conclusive on 
third persons, so that a creditor of an absconding debtor can- 
not be heard to aver that it was obtained without a subsisting 
debt? Ifso, is there no way for him to iatervene, so as to 
prevent a judgment from being rendered? The reply is, that 
there is no way, in a court of law, by which a third person, 
he being a creditor, can prevent a judgment from having ds 
degal effect, wnless there is a statute by which it is made void 
as against creditors. This is settled; Skinner v. Moore, 2 
Dev. and Bat. 138; Respass v. Pender, Busb. 78. Where 
there is collusion between the alleged creditor and the ab- 
sconding debtor, with an intent to defraud his true creditors, 
we suppose the case would come under the provisions of the 
statute, Rev. Code, ch. 50, sec. 1, which makes “ every gift, 
granf, and conveyance of lands, goods and chattels, and every 
bond, suit, judgment and execution, made with an intent to 
hinder and defraud creditors, void as against creditors.” Bat 
to bring the case within this statute, it would not be sufficient 
to prove that the plaintiff, in the attachment, had no subsist- 
ing debt when the attachment issued ; it would be neceseary 
to connect the debtor with the fraud, as by showing that be- 
fore absconding, he executed a note for a feigned debt, for the 
purpose of being made the groundwork of the fraudulent at- 
tachment, by which his property was to be put beyond the 
reach of his creditors ; and even in that case, the proceeding 
would not be by intervening, so as to prevent the judgment, or 
by moving toset itaside, for there isnosuch mode of proceeding 
according to the course of the Court, but by taking a judg- 
ment and having the property seized under execution—treat- 
ing the first judgment and the proceedings, under it, as void, 
in the same way as is done in the case of a deed made to de- 
fraud creditors; the legal effect of which, a third person, by 
the statute, is allowed to avoid. But for the statute, the deed, 
as well as the judgment, would, as a matter of course, have 
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its legal effect as well in reference to third persons as to par- 
ties and privies. 

The conelasion, to which we have arrived, is unavoidable, 
unless in an effort to do what seems to be “ just and right,” 
the Court should break through the long established distine- 
tion hetween the jurisdiction of a eourt of law and a court of 
equity, so as to confound the two. This can only be done by 
that department of our government, whose province is to 
make laws. 

There is error.- The order, in the Court below, will be-re- 
versed, and the petition be dismissed. 


Per Curiam, Judgment reversed. 
? 








THOMAS J. FRESHWATER and wife v. DANIEL B. BAKER. 


Where, in the trial of an action for the detention of a slave, in the Superior 
Court, a verdiet was rendered subject to the opinion of the Judge, as to the 
questions of law, governing the case, and on appeal to this Court, these ques- 
tions were decided in favor of the plaintiff, but in making up the record 
below it was omitted to set out the jurors, and the verdict was left blank 
as to the value of the slave and the damages for his detention, it was Held 
that the Court, in which the omission was made, might amend the record 
munc pro tunc, and to enable it to do so, might order an enquiry as to the 
value of the slave and damages for the detention. 


Morton to amend, and for an enquiry, heard before Suzruerp, 
J., at the last Term of New Hanover Superior Court. 

The cause in which this motion was made, was originally 
tried before Saunvers, J., at the Fall Term of that Court, and 
a verdict was taken subject to the opinion of the Court on the 
questions of law governing the case. These questions came 
to this Court by appeal, and were disposed of at the last term, 
ante 255. It turned out that in making up the record in the 
Court below, the verdict was left blank in several particulars, 
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particularly as to the vaine of the slave and the damages for 
detaining him. The record omitted also to state the names 
of the jury rendering the verdict. The Court allowed the re- 
cord to be amended nunc pro tune, so as to set out the names 
of the jury trying the cause. His Honor also ordered that 
an enquiry be submitted to a jury to ascertain the value of 
the slave, Henry, sued for, and the amount of damages the 
plaintiffs were entitled to for the defendant’s anlawful deten- 
tion of the said slave. From the ruling of the Court, in both 
these particulars, the defendant appealed to this Court. 


W. A. Wright and Strange, for the plaintiffs. 
E. G. Haywood, fer the defendant, 


Pearson, ©. J. The objection, that the Court had no 
‘power to order the amendment, in respeet to setting out the 
mames ef the jurors, and the verdict, was not insisted on be- 
fore us, and in regard te the want of notice, the facts are not 
stated, but we see, fren the record, that the defendant was 
heard upen the motion te amend, and that, we think, was 
sufficient. There is no rule of practice requiring any partie- 
ular notice to be given—ten or five days, for iastance ; and, 
‘we cannot suppose that the Court weuld allow a party to be 
taken by surprise. , 

Whether, under the power to amend, and its general pow- 
er and centrol over its records, the Court was authorised te 
‘direct an enquiry as te the value of the slave and the dama- 
ges for detention, to be executed at its next term, for the pur- 
pose of putting itself in a condition to perfect the reeord by 
filling up the blanks which had been left in the verdict, is.a 
question of more difficulty. It was the duty of the Court, ex 
Officio, when the case was tried, to have the value and the dama- 
ges for the detention, fixed by the jury, but at the trial, many 
interesting questions ef law were presented, and as the facts 
were not centreverted, his Honor directed a verdict to be 
entered for the plaintiffs, subject to his opinion on the ques- , 
tiens ef law. Under such circumstanees, the attention of the 
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Court, and the gentlemen of the bar, is mainly directed to the- 
points of law, the details of the verdict being left open to be 
fitted up. afterwards; which is usually done as a matter of 
consent. In this instance, it seems, the details of the verdict 
were not attended to, and the question is, had the Court pow- 
er after an appeal, and at a subsequent term, to supply the 
omissions in the verdiet by means of an enquiry. It would 
be a matter of regret if the Court does not possess this power, 
for otherwise, the: plaintiff will be forced to lese the value of 
the services of the slave during the time of the unlawful de- 
tention by the defendant; and this failure of justice will be 
the result of an omission of the ea eficio duty of the Court to 
have the damages for detention, as well as the value of the 
slave, fixed by the verdict. 

We were, therefore, relieved by finding a precedent, whieh 
recognizes the power to supply all such omissions by means. 
of an enquiry ; Key v. Allen,.3 Murph. 523. In that case, 
the-subject of writs of enquiry is fally explained, and it is de- 
eided that, in this State, an enquiry may be resorted to, to 
supply all sueh omissions, the Court holding-that the restraint 
upon it in England, by reason. of the doetrine of attaint, has 
no application here, where that doctrine does not obtain— 
eessante ratione, and recommending its liberal use “ when 
convenience or the justice of the case requires it ;” the more 
especially, because enqniries are executed here before the 
Court, and not, asin England, before the sheriff, acting in a 
judicial capacity ; so, that here, the: proceeditg can be more 
readily reviewed. 

This. is an answer te the objection, made on the argument, 
that in. taking the-enquiry, a question of law would arise as 
te the time for which the plaintiffs were entitled to recover 
the value of the serviees of theslave. In Key v. Allen, it did 
not become necessary to decide, whether the enquiry should 
be exeeuted before the Superior Court or before this Court, 
and neither the report of the ease, nor the original papers, 
which have been examined) show how the matter was dis~ 
posed of. We presume, after the power to. supply the-omis- 
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sion was established, no further difficulty was made, and the 
matter was arranged by consent. The Court concurs with 
his Honor, in the Court below, in the opinion, that it is pro- 
per to execute the enquiry in that Court, because the omis- 
sion in the verdict, which it is the object to supply, occurred 
there, and it is, consequently, the duty of that Court to resort 
to all its powers, in order to perfect its record, and thereby 
put itself in a condition to comply with a writ of certiorari, 
by sending such a transcript as will enable this Court to ren- 
der judgment. There is no error. This opinion will be cer- 
tified, to the end, that the Superior Court may proceed. 


Per Curtam, Judgment aftirmed. 








JOSEPH H. BURNETT v. JOHN THOMPSON. 


A call, from the mouth of a swamp, down a swash, to the mouth of another 
swamp, was Hellto mean a straight line from one point to the other, through 
the swash. 

Where A has an estate for life in possession, in a term for ninety-nine years, 
B has an estate in the remainder for the residue of the term after the death 
of A, and A has the reversion after the expiration of the term, in an action 
et trespass, Q. C. F. against a stranger, for entering and cutting down trees 
and taking them off, it was Held that, by means of the per quod, A might 
recover the entire value of the timber, and that B was not entitled to any 
part of such value, though he also could bring an action on the case and 
recover damages for the same act, as lessening the value of his expectancy. 

The act of 1824, by which the long terms for years, created by the Tuscarora 
Indians, are, for certain purposes, made real estate, has no effect upon the 

* reversions expectant on those terms. 


Acrion of trespass, Q. C. F., tsied before Sueruerp, J., at 
the last Fall Term of Washington Superiot Court. 
, WRIT OF ERROR, 
On the following Case, 6 Jones’ Rep. 210: 
The action was brought for cutting cypress trees and ma- 
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king them into shingles. The plaintiff claimed the premises 
south of the line between Town Swamp, and Coniot Swamp, 
marked in the diagram as “Swash,” and the defendant owns 
the lands to the north of it marked “ Cesar’s Island.” 

The first question raised by the exceptions of the defendant 
was as to the boundary designated in his deed; the calls im- 
portant to be noticed, are as follows: “thence to the run of 
Town: Swamp, (G,) thence down the Town Swamp to the 
Swash, A, thence down the Swash to Coniot Swamp, thence 
up the various courses of the said swamp, to the first station.” 


e” me eniot Oa 
> 
ag Py b 
eves ® 
“fr -anoke KR 
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The question between the parties was, whether the line should 
be run straight from the mouth of Town Swamp, (A,) to the 
Coniot Swamp, or whether it should follow the course of some 
running water, called “Broad Water,” through the Swash, 
which would lead to Coniot Creek, which creek the defendant 
insisted was reached by Coniot Swamp at OC. The plaintiff 
insisted that the mouth of Coniot Swamp was at B. It was 
conceded that if the mouth of Coniot Swamp was at B, and a 
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straight line was run from A to B, the defendant would bea 
trespasser. 

The defendant offered evidence to show, that there was a 
continuation of the waters froni Tewn Swamp, to -Coniot 
Swamp, through the Swash, known as Broad Water, and that 
Coniot Swamp extended to Coniot Creek. 

The Court charged the jury, “that they must determine 
where Coniot Swamp was, at the date of the call; that hav- 
ing determined this, “the course of running from Town 
Swamp would be to start from the Swash and then proceed in 
a straight line throngh to Coniot Swamp.” The defendant 
excepted to this instruction. 

All the lands on both sides were claimed under leases from 
the Tuscarora Indians. The plaintiff had a life-estate in a 
lease of the lands which he claimed (the locus in quo being a 
part) for ninety-nine years, which would expire in the year 
1916, and a reversion after the expiration of the term. The 
residue of this lease between the plaintiff’s death, and the 
end of the term, belonged partly to the children of one Mar- 
tin Ballard, and partly to one Barrington. 

The Court assumed that the Act of Assembly of 1824, con- 
verting the estates or interests in the long leases made by the 
Tuscarora Indians into’ real estate, did not affect the rever- 
sion, and instructed the jury that if the plaintiff was entitled 
to recover at all, he was entitled to the full value of the tim- 
ber cut and sawed up and made into shingles. Defendant’s 
counsel again excepted. Verdict and judgment for the plain- 
tiff. Appeal by the defendant. 


Smith and William A. Moore, for the plaintiff. 
Winston, Jr., Hines and H. A. Gilliam, tor the defendant. 


Battie, J. This writ of error which is filed under the pro- 
' vision of the Revised Code, ch. 33, sec. 19, brings before us 
for reconsideration the errors which were assigned by the de- 
fendant in his bill of exceptions, upon which we gave an 
opinion, which will be found reported, 6 Jones’ Rep. 210.— 
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We have given to the arguments by which the counsel for 
the defendant have attempted to show errors in our judgment 
an attentive consideration, but without being able to come to 
any other conclusion than that to which our former delibera- 
tions conducted us. 

1. The first alleged error is in respect to the question of 
boundary. His Honor, in the Court below, had instructed 
the jury with regard to the only disputed line of the deed un- 
der which the defendant claimed “that they must determine 
where Coniot Swamp was at the date of the call, that having 
determined this, the course of running from Town Swamp, 
would be to start from the Swash, and then proceed in a 
straight line to Coniot swamp.” We held that we could not 
discover any error in this charge, but the counsel for the de- 
fendant now contends that in so holding, we committed an er- 
ror, for that in law, the true course of running from Town 
swamp to Coniot swamp, was not astraight line from one 
point to the other through the Swash, but was along the edge 
of the Swash; and for this, they rely upon the intimation of 
the opinion of a majority of the Court, when this cause was 
before it, on a former occasion. See Burnett v. Thompson, 
13 Ired. Rep. 379. 

It will be seen that the calls of the defendant’s deed, so far 
as it is necessary to state them, are as follows: “down miry 
branch to the run of Town swamp, thence down the Town 
Swamp to the Swash, thence down the Swash to Coniot swamp.” 
The case now before us, then states that the defendantoffered evi- 
dence to “ show that there was a continuation of the waters from 
Town swamp to Coniot swamp through the Swash, known as 
Broad water, and that Coniot swamp extended to Coniot creek.” 
That is all the testimony given in relation to the Swash. 
Nothing is said of its nature, extent or position, except the simple 
statement that there was acontinuation of the water from Town 
swamp to Coniot swamp: through the Swash, known as Broad 
water. We learn from this, that what is called the Swash, lies 
between Town swamp and Coniot swamp, and extends from one 
to the other, bat are left in ignorance of its boundaries in othev 
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particulars, especially as to the nature and direction of tts.edges. 
Where any two points are given, a call from one: to the other, 
is always a straight line, unless there be something additional 
in the des¢ription to vary it, as, for instance, up.or down the 
meanders of a stream, or along the shore of a lake, or the 
edge of aswamp. In this case, the eall is “down the Swash,” 
but there are no facts stated to show that any other than a 
straight line would lead from Town swamp to Coniot swamp 
“down the Swash,” and hence, the defendant’s bill of excep- 
tions has failed to give us the means of ascertaining whether 
his Honor’s instruetion was erroneous or not. By comparing 
the statement of the case, as it appears before us now, with 
that which was presented on the former occasion it will be 
plainly perceived that the variance is too great for the one to. 
be permitted to have any influence. over the other. 

2. With regard to the question of damages, it may well be 
doubted whether the additional acts to which the counsel have 
referred us, in relation to the leases. of the Indian lands in 
Bertie county, are not private acts, for if they be so, we 
cannot judically notice them. However that may be, we have 
looked into them, and find that they do not vary in any mate- 
rial degree—certainly they do not enlarge the interest given 
to the lessees by the aet of 1824. Indeed, the latter act hav- 
ing been passed Jong after those of 1778 and 1802, (chs. 136, 
607, of the Revised Code of 1820,) may well be taken as the 
true exposition of the Legislative will concerning them, and 
we are unable to add any thing to what we said of its con- 
struction in our former opinion. If that, then, be the true 
construction, we have heard nothing in the argument of the 
counsel, upon that point, to induce us to change our opinion 
as to the rule of damages. by which the amount of the plain- 
tiff’s recovery is to be ascertained. 

The result is, that the errors assigned by the defendant in 
his writ of error, must be over-ruled, and the judgment be 
again affirmed. 


Per Curiam, Judgment reaffirmed, 
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JOSHUA G. WRIGHT, propounder, v. MARY HOWE, caveator. 


Undue influence, in order to invalidate a will, must be established to be frau- 
dulent and contrelling, and even where the relation of client and attorney 
existed, such influence must be made to appear, te the satisfaction of the 
jury, by that, and other facts of the case, and is net to be inferred from the 
relation as.a matter of law. 


Issvx of devisavit vel non, tried befere Sueruern, J., at the 
last Spring Term of New Hanover Superior Court. 

The maker of the will was an aged person of color, living 
in the town of Wilmington ; and it was proved that she look- 
ed to Mr. Wright, the sole legatee, for counsel as a lawyer, 
and for protection, habitually, and, occasionally, for small 
sums of money—it was proved also, that he had the collection 
of moneys due her fer rents. The decedent had no relation 
except one niece, for whom she had provided, by a deed of 
gift, for a house and lot in the said town. It was proved that 
Mr. Wright carried the message to Mr. Davis, a gentleman 
of the bar, also ia Wilmington, from the decedent, Mary 
Green, as to writing her will, and gave him the instructions 
how it was to be done. There was much corroborating testi- 
mony as to the decedent’s purpose of making her will in favor 
of Mr. Wright, particularly, that the witaess had said her 
husband’s wish was, that she should give her property in that 
way, and that she had got the whole property from ker hus- 
band, which was shown to be true; also, that her niece had 
been provided for, which was shown by the deed of gift, and 
many declarations to the same effect, as tending to show that 
it was her deliberate intention se to dispese of her property. 
Her testamentary capacity was established beyond dispute, 
and the ground of opposition insisted on, was certain declara- 
tions of the decedent disclaiming the act asher will, and com- 
plaining that she did not understand it, and was unwilling 
that it should stand as her will. These, and various other 
facts, of the same tendency, were left to the jury, with the - 
lowing instructions from the Court: 
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After explaining to the jury, that by an undue influence is 
meant a fraudulent influence, over-ruling and controlling the 
mind of the person operated upon, directed the jury further, 
that if they should become satisfied that the propounder was 
in the relation towards the decedent as her attorney, the rela- 
tion was one of confidence, and their dealings, where the at- 
torney took a benefit from the act of his client, as in this case, 
were regarded with suspicion, and were to be scrutinised with 
a degree of care and closeness, such as would not be required 
in dealings between those who stood in no sueh relations. 
The Court further charged the jury, that an undue influence, 
fraudulent and controlling, must be shown, and if they were 
satisfied that it existed in this case, they must find for the 
defendant, even though Mary Green might have bad capaei- 
ty, but if they were not so satisfied upon all the facts proven, 
then, they would find for the propounder. The caveator 
excepted, 

Verdict for the propounder. Judgment and appeal. 


Strange and W. A. Wright, for the propounder. 
E. G. Haywood, for the caveator. 


Manty, J. We have examined this case, and do not find 
any error in the instructions excepted to. The case yields 
all question as to the formal execution of the instrument, and 
its execution by one having sufficient capacity, and makes a 
question only upon the point of undue influence. Our atten- 
tion, therefore, is directed to certain instructions upon that 
point alone. Undue influence is defined to be an influence 
by fraud or force, or by both, and, in its application to the 
making of a will, signifies, that. through one, or both of these 
means, the will of the decedent was perverted from its free 
action, or thrust aside entirely, and the will of the influencing 
party substituted for it. This definition is substantially given 
when the jury are told, “it is a fraudulent influence, over- 
ruling or controlling the mind of a person operated on.” 

It seems the decedent and the legatee stood in the relation 
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of attorney and client—patron and dependent, and the Court 
below, in noticing this, informs the jury “that dealings be- 
tween persons bearing these relations, one to another, are to be 
‘suspected and scrutinised more closely and carefully than deal- 
ings between others.” These relations, as facts pertinent to the 
issue, with the other facts in the cause, bearing upon the point, 
were submitted to the jury with proper instructions. This is 
all, we think, the Court was authorised to do by the law of 
the land. 

A paper that does not emenate from the consent of the 
maker, freely given, is not a will, but the want of such con- 
sent, is not a legal conclusion from the relations referred to, 
or from any, or all of the facts in the cause. Altogether, 
these form a body of facts, from which undue influence may 
or may not be inferred. But this inference should be drawn 
by the jury, and not by the Court; Downey v. Murphy, 1 
Dev. and Bat. 90. 

We concur with the Court below, therefore, that undue in- 
fluence must be fraudulent and controlling, and must be shown 
to the satisfaction of a jury, in a court of law, upon an issue 
of devisavit vel non. 

No special instructions were asked for by the appellant. 
Of the instructions given and excepted to, no particular por- 
tion has been pointed out as the object of the exception. We 
have, therefore, gone through the whole, and find no error, 


Per Curiam, Judgment affirmed. 
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Doe on the demise of EZEKIEL OVERTON v. ALISON G. CRANFORD. 


The purchaser of a tract of land under an order of a court of competent juris- 
diction for a sale for the payment of debts, on the petition of the adminis- 
trator, who was also the sheriff serving thé notices on the heirs-at-law. 
(such purchaser not being a party to the proceedings,) was Held not to be 
affected by such irregularity, nor by the fact that the petition was not 
sworn to. 

Tus was an action of EsEcTMENT, tried before Suernern, J., 
at the Special Term, June, 1859, of Montgomery Superior 
Court. 

There was a verdict for the defendant, and the following 
are the exceptions taken to the ruling of his Honor in the 
progress of the trial. 

The plaintiff offered, as part of his title, a deed for the land 
in dispute, from one A. H. Saunders, who had been appoint- 
ed by the County Court a commissioner to sell certain lands 
belonging to the heirs-at-law of one Burgess Goings. Saun- 
ders was the administrator of Goings, and filed a petition in 
1849, to make the real estate assets for the payment of debts. 
He was also sheriff of the county, and, as such, served the 
notices issuing in the cause, upon the heirs-at-law, who were 
made parties defendant, and the returns were made in his own 
name, as sheriff. The Court held that this service by the 
plaintiff in’ the cause, was void, and could not support the 
deed from Saunders, offered by the plaintiff. For this, the 
plaintiff’s counsel excepted. 

There was no affidavit to the petition as required by the stat- 
ute. The Court held the order of sale to be void on that account. 
For this, the plaintiff’s counsel excepted. The plaintiff then 
offered a deed from the widow of Goings for a tract of land, 
allotted to her as dower, and it became a question whether 
the docus in quo was within the boundaries of the said deed 
upon which, questions as to the principles of law regulating 
boundaries arose, and were decided against the plaintiff, and 
exceptions taken, but as this Court did not proceed to their 
consideration, it is not deemed necessary to state them, 

Appeal by the plaintiff. 
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Blackmer and J. H. Bryan, for the plaintiff. 
Fowle, for the defendant. 


Manty, J. The case states the plaintiff attempted to show 
title through Burgess Goings, by proceedings on the part of 
his administrator, A. H. Sannders, to make the real estate as- 
sets. It seems there was a petition, and copies with notices 
served npon the heirs by A. H. Saunders, who was, at the 
time, sheriff, and a decree for a sale, appointing Saunders 
commissioner to sell. Two irregularities are noted in the pro- 
ceeding, and for these, it was objected in the Court below, 
that the sale, under the proeeedings was void. The Court 
sustained these objections, and this evidence of title was ex- 
cluded. How far, or in what respect, this ruling affected the 
controversy, (that is the boundary between the parties,) we are 
not enabled to see, but suppose from its insertion, it had a 
material bearing. In this ruling, we think there is error: 

Neither of the parties to this controversy was a party to 
the petition for the sale, or in any way interested in it, and 
we are of opinion a mere stranger cannot go behind the de- 
cree of sale and take advantage of the irregularities noted, to 
defeat the rights of the purchaser. The order, whieh is the 
commissioner's warrant for selling, being regular on its face, 
and issuing from a court of competent jurisdiction, the pur- 
chaser ought to be protected, otherwise, all confidence in ju- 
dicial sales will be lost, and the free and perfect competition 
for property on such occasions, essential to the rights of all 
parties, entirely subverted. 

It may be remarked with regard to the first of the defects 
mentioned in the case, that neither as administrator in prefer- 
ring the petition, nor as sheriff in serving the notices, does 
Saunders act proprio jure, but in both, he is the minister of 
the law. There is not, therefore, in his conduct, strictly 
speaking, the inconsistency of acting as ministerial officer in 
his own cause. It is an irreguiarity which the Court might 
have corrected, upon exception, pending the proceedings, but 
it cannot be enquired into collaterally. And, with respect to 
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the objection that no affidavit of the facts of the petition was 
made, it would have been corrected upon the motion of any 
party in the cause, while it was pending, but the deeree of 
sale cannot now be annulled therefor, upon the motion of a 
stranger. 

The object of calling in the parties in interest, is to guard 
the Court frem acting against law to the injur 'Y of any one, and 
every thing of form, as well as substance, is supposed to be 
done, or waived, until the contrary be established by proper 
proceedings, instituted for the purpose. These principles 
seem to be fully settled in the case of a constable’s levy on 
land returned to Court. A sale made in pursuance of an or- 
der from the Court, in such a case, cannot be impeached col- 
laterally, although it did not appear from the constable’s re- 
turn, there were no goods and chattels, and although no no- 
tice was given to the owner ; Doe on dem. of Jones v. Aus- 
tin, 10 Ire. Rep. 20. 

The able Judge, who tried the case below, had, as we suppose, 
the case of doe on the demise of Leary v. Fletcher, 1 Ire. Rep. 
259, in his mind; where it is decided that an order made for 
- the sale of an orphan’s land by the County Court on the mo- 
tion of the guardian, was void for certain irregularities in the 
proceedings. The cases may be distinguished. In Doe v. 
Fletcher, the decree, or order of sale, whieh constituted the 
sheriff’s warrant, was contrary to the requirements of the 
law in this: no particular property was specified, but the sher- 
iff required to sell so much as might be sufficient, whereas, 
the law requires the court to designate. The order upon its 
face, was outside of the court’s power, and was consequently 
void. Not so in the case now before us. 

We have not thought proper to discuss the point of evi- 
dence, raised on the question of boundary, as it becomes un- 
necessary to do so from the view taken of the other points, 
and because, upon a second trial, it may possibly be elimina- 
ted altogether from the case by the introduction of the title 
excluded upon the former trial. In excluding this title, de- 
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rived from the administrator’s sale, there was error, and for 
this, there must be a venire de novo. 


Per Cvrram, Judgment reversed. 








CALVIN JONES v. HENRY T. CLARKE. 


In a petition for damages for ponding back water, where, in the county court 
the plaintiff’s right to relief is denied, the proper course is to empannel a 
jury to try the allegations made in bar of such right, and if such allegations 
are found for the plaintiff, the proper course is then to order a jury on the 
premises to assess the damages, but in all cases where there is an appeal to 
the Superior Court, the facts are to be ascertained by a jury at bar, but in that 
court, those pertaining to the question of relief, and those as to that of 
damages, are to be separately submitted. 


Tuts was a petition, filed in the County Court of Edge- 
combe, for damages for obstructing plaintiff’s ditch or canal, 
which came to the Superior Court by appeal, and was tried 
before Saunpers, J., at the last Spring Term. , 

The petitioner alleged that he owned very valuable lands 
about two and a half miles from Tar river, which was a good 
deal composed of swamp, and that he owned other qualities 
of land, all of which required draining, and that when drain- 
ed, the lands were of great fertility. He further alleged that 
the natural flow of the water from these lands is throngh the 
land of the defendant into a gut which empties into the said 
river; that about thirty years ago, one David Barnes, under 
whom the plaintiff claims, with the permission of the then pro- 
prietors of the land now owned by the defendant, cut a canal 
from the said lands of the plaintiff through those now »wned 
by the defendant, into the gut above described, and, that for 
more than twenty years, to wit, till the year 1855, he has en- 
joyed the unobstructed use of the said canal; that in 1855, 
the defendant, H. T. Clarke, placed a dam across the said gut, 
and ponded the water back up the said canal, by which the 
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discharge of its water was obstructed, and the land which had 
been drained theretofore, became sobby and of little value. 
The prayer is for a jury of view to assess the damages on the 
premises, &c. 

The defendant, among other defenses, denies the plaintiff’s 
right to havea canal on his land ; he says the canal spoken of by 
the petitioner, was originally of a particular size, to wit, eight 
feet wide and four feet deep; that this was amply sufficient to 
drain the land the plaintiff then owned, but that he after- 
wards bought other lands adjacent to his, and turned the wa- 
ter from these contrary to their nataral tendency into the ¢ca- 
nal; that he also sold the right to others owning lands adjoin- 
ing his to turn water into this canal, and that it was this in- 
crease of water, and not the dam erected by him that caused 
the grievance complained of by plaintiff. He also says in his 
replication, that at the time alleged by plaintiff as the com- 
mencement of the use of the easement claimed, the then propri- 
etor was an infant at the time the canal was cut and could not, 
therefore, give her consent; that previously to her estate, her 
mother, who was'a feme covert, was the owner, and that he, 
defendant, bought the estates of both at a sale made by the clerk 
and master of Edgecombe county. 

The replication further states, that previously to his pur- 
chase of the land, the persons to whose title he sueceed- 
ed, had a mill where the present one is situated, and used it 
for many years, but that they found it convenient to let it go 
down, and that he has done nothing more than restore the 
state of the water to what it had before been. The County 
Court declared that the petitioner was entitled to relief, and 
therefore, ordered that a writ be issued to the sheriff, com- 
manding him te summon a jury to meet on the premises, to 
enquire of the damages, &c. The Superior Court gave the 
following judgment: “This cause is heard on the appeal, and 
the Court confirms the judgment of the County Court, and di- 
rects that the cause be sent back to the County Court with di- 
rections to proceed to issue a writ commanding the sheriff te 
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summon a jury to view the premises, and assess the plaintiff’s 


damages.” 
From which judgment the defendant appealed. 


Dortch and Rodman, for the plaintiff. 
B. F. Moore, J. L. Bridgers and Whitfield, for the defend- - 


ant. 


Pearson, C. Jd. The damage complained of, is the conse- 
quence of an obstruction to an easement to whieh the plaintiff 
alleges he is entitled, and we were, at first, inelined to think 
the proper remedy was an action on the case, but Bryan v. Bur- 
nett, 2 Jones’ Rep. 305, Shaw v. Etheridge, ante 225, settle the 
question. The mode of proceeding by petition, applies to all 
cases where damage to land is caused by the erection of a 
mill-dam. 

This is the first case in which the Court has been called on 
to put a construction on the statute in respeet to the mode of 
proceeding, where the right of the petitioner is denied, for 
cases of the kind usually involve questions merely as to the 
damages. ; 

The statute provides, Rev. Code, ch. 71, sec. 12. “If, up- 
on the hearing of any petition, the Court shall judge the peti- 
tioner entitled to relief, they shall order a writ, &c.,” to have 
the damages enquired of by a jury on the premises. It seems 
to have been supposed that the matter of damages would gen- 
erally be the only question presented, (and this, as we have 
seen, has been the case,) and no express provision is made as 
to the mode in which the owner of the mill is to make de- 
fense, so as to raise the question whether the petitioner is en- 
titled to relief ; but the practice has become general, merely 
to put in an answer in writing withont regard to form, and 
without attending to the rules of pleading. The question is: 
suppose the answer alleges that the land set out in the peti- 
tion as being damaged by the ponding of the water, is the 
property of the defendant, so as to raise the quéstion of title, 
as upon a plea of liberum tenementum, or that the defendant 











has a license, or has acquired an easement by prescription, in 
what way are the facts about which the parties are at issue, to 
be tried, so as to enable the Court to adjudge as to the petition- 
er’s right to relief? We are of opinion that the mode ef try- : 
ing issues of fact according to the course of the common law, 
should be pursued; that is, the Court has a jury empanelled 
to try the issues, gnd if the verdict be for the petitioner, then 
the Court adjudges the petitioner entitled te relief; and, és the 
County Court, a writ of enquiry as to the damages should is- 
sue to the sheriff directing him te have it executed on the 
premises by the view and examination of a jury. Upon 
appeal, the Saperior Court should likewise have the issues of 
fact tried by a jury, and under the act of 1809, a writ of en- 
quiry was issued to enquire of the damages on the premises ; 
but by the act of 1813, the damages are now, in the Superior 
Court, to be assessed by a jury at bar, and of course, when 
issues of fact are raised, the same jury which tries the issues, 
will assess the damages, as in other cases. In our case,'‘the 
petitioner alleges that he is entitled to an easement by pre- 
scription. This is denied by the defendant, because of the in- 
fancy and coverture of the supposed grantors; dnd, in 
the second place, the extent of the easement is put in issue, 
Doth in respect te the size of the ditch, and the scope of coun- 
try the petitioner is entitled to drain by means of the ditch— 
thus raising issues of fact to be tried by a jury under the di- 
rections of the Court as to the law involved. 

The record does not show how the matter was disposed of 
in the Superior Court; it simply sets out that “this cause is 
heard on the appeal, and the Court confirms the judgment of 
the. County Court, and directs that the cause be sent back with 
directions to the County Court to have the damages assessed 
by a writ of enquiry executed on view of the premises.” So, 
‘we are te assume that the Superior Court aeted without the 
intervention of a jary. In this, thereis error. A jury in that 
Court should have passed on the facts, and also, have assessed 
the damages, if under the charge of the Court, they found in 
favor of the petitioner, as was done in Kesler v. Verble, ante 
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185, and no question was made as to the mode-ef: proceeding: 
The suggestion that the case should be sent back to the Coun- 
ty Court, in order te have a writ of enquiry executed on view 
of the premises, has nething to support it, for an appeal is al- 
lowed in alt eases, which vacates every thing done in the 
County Court, and under the act of 1813, im the Superior 
Court, the damages are to be assessed by a jury at bar, which 
excludes the idea of an intention to give any particular effect 
to the action of the jury of view which is direeted by order 
of the County Court. The fact is, experienee proved that a 
jury of view did not answer as welt as was anticipated, and 
under the aet of 813, when a ease gets to the Snperior Court, 
the damages are to be assessed at bar, se as te let the jury 
have the benefit of the instructions of the Judge, which it is 
supposed would aid them more than a view of the premises, 
exposed as they would be, to irregularities and improper-in- 
fluences: There is errox. 


Per Cur, Judgment reversed. 





Doe on the demise of JOSEPH G. GRANBERY wv: JOSIAH NEWBY. 


A rule in the County Court for a defndant, in ejectment, % give security for 
costs on the pein of a judgment against the casual ejector, cannot be made 


returnable to the Saperier-Court, and carried up with an appeal to thao 
Court by the plaintiff, who submitted to a nonsuit, and it was Held to be 
error in the Superior Court to give judgment en%rcing such a rule. 


Action of rsecrstent, tried before Dick, J., at the Spring 
Term, 1860, of Perquimons Sup@rier Court. 

A declaration in ejectment, on the demise of Joseph G. 
Granbery, was served upon the defendant, returnable to the 
County Conrt of Perquimons, and at February Term, 1859, 
he entered into the common rule and pleaded “General isste 
—License, and LZibertim Tenementum.” At Augast Tern, 
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1859, the plaintiff took a nonsuit, and at the same term a rule 
was made for the defendant to give surety for the costs, on or 
before the first day of the Superior next ensuing, or allow a 
judgment against the casual ejector. At the same term, the 
plaintiff took an appeal from the judgment of nonsuit'to the 
Superior Court. On Friday of the Superior Court, no surety 
having been given, the Court ordered a judgment to be en- 
tered against the casual ejector, from which the defendant 
appealed to this Court. 


Johnson, for the plaintiff. 
Jordan, for the defendant. 


Pearson, C. J. We think it clear that after a person, 
served with a copy of the declaration in ejectment and notice, 
has been made the defendant, by entering into the common 
rule and pleading not guilty, he may be required to give bond 
for the cost, under a rule that unless he does so, his appear- 
ance will be stricken out and judgment be entered against 
the casual ejector, as the failure of the plaintiff to insist upon 
the bond in the first instance, is not an absolute waiver of his 
right to do so afterwards. 

But his Honor erred in attempting to give effect to the rule 
which had been previously made in the County Court. 

If, as appears in the face of the record, the rule was made 
after the plaintiff had submitted to a nonsuit, it was of no 
force, because there was no case in Oourt, and nothing to 
act on. Ifthe rule was made before the nonsuit, then it was 
superseded thereby ; for, although, while the rule was pend- 
ing, the plaintiff was at liberty to discontinue his suit, yet he 
was not in a condition to submit to a nonsuit and appeal, as 
from a judgment with which he was dissatisfied, which sup- 
poses that the case is in a condition to be tried, and the plain- 
tiff submits to a nonsuit in deference to the opinion of the 
Court, and the case cannot be in a condition to be tried while the 
rule is pending ; or if the nonsuit and the rnle and the appeal 
be considered as concurrent acts, the rule was of no force, be- 
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canse the County Court had no authority to make a rule 
which is to be enforced in the Superior Court. There is no pre- 
eedent for such a proceeding. Every court must make rules 
with reference to its own action. So, the County Court can- 
not make a rule in anticipation that the case is to be taken 
out of that Court and carried to another, upon which the du- 
ty of enforcing the rule shall be thereby imposed. 


Per Curiam, Judgment reversed, 








MILLS H. EURE v. NATHAN PARKER et ai. 


A deed of trust, conveying slaves, to secure the payment of debts, with the 
usual power to make sale, not having a subscribing witness, is, according to 
Rev. Code, chap. 50, sec. 13, inoperative and void. 


Action of rrover, tried before Diox, J., at the last Spring 
Term of Gates Superior Court. 

The plaintiff offered in evidence, as part of his title, a deed 
of trust made to John W. Hinton, by one Gilbert Harrell. 
The deed is in the common form, conveying land and slaves, 
including the one in question, and other property, to secure 
certain debts therein enumerated, with power to sell the same, 
on certain specified terms. This deed has no subscribing wit- 
ness, and it was contended that as to the slaves, it was inope- 
rative on that account. His Honor was of that opinion, and 
in deference thereto plaintiff submitted to a nonsuit and ap- 


pealed. 


W. A. Moore and Hines, for the plaintiff. 
Jordan, for the defendants. 


Man ty, J. The case comes up to us upon a single ques- 
tion, the admissibility of a deed, dated the 17th June, 1856. 
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It is without a subscribing witness. The Revised Qode, ch. 
50, sec. 13, deelares that “ all sales and conveyances of slaves 
shall be in writing, attested by a credible witness subscribing 
thereto, or otherwise shall be void.” The point made is, wheth- 
er the deed in question is embraced in the class, of instru- 
ments, designated in the Code; for I suppose, it is not at all 
questionable, that if the instrament be void, it has no legal 
entity or validity per se, for any purpose. Is it then a con- 
veyance of slaves, within the purview of the Oode? It is, we 
think, clearly so. The suggestion that it may be upheld asa 
power of attorney, and admissible as such, is not sound. The 
class of instruments, called powers of attorney, convey no le- 
gal estate, but is a mere authority to the attorney to sell, for 
and in the name of his principal; and when he executes the 
power, he does it by making conveyances and acquitances in 
the name of the principal; and until such execution of the 
power, the estate continues in the principal. That is not 
the character of the instrument before us. It purports, to 
be a conveyance of the legal estate in the property,(land, 
slaves and other personalty,) with a power to sell at private 
or public sale, and apply to certain objects. It would be—if 
effectual for any purpose—a transfer of the legal estate, and 
it is, in its tenor and significance, not the less a conveyance, be- 
cause it annexes to the estate, certain trusts. 

This is an attempted conveyance of slaves—a power of at- 
torney to convey isa very different thing.» The former is 
void, if without a-subscribing wituess—the latter would not 
be. A conveyance of land would not be. Writings to con- 
vey slaves are distinguished in the law from other conveyan- 
ces, and the safe-guard of subscribing witnesses, made neces- 
sary to the former. Why this is so, we are uninformed, but 
thus the law is written. 

There is no error ia.the judgment.of the Superior Conrt, 
excluding the deed. 


_F ER CuriaM, + ce aan y oS adgment affirmed, 


A Xf Jit ate ; , “> ; — e meet oh) hb 








Devane v. Royal. 





McKAY AND DEVANE v. JOHN ROYAL AND WIFE. 


The debt made by one acting as exeeutor in employing counsel after the tes- 
tator’s death, to advise and assist such executor in the discharge of his du- 
ties, is a personal debt, and not one against the executor as such. 


Acrion: of assumpstt, tried before Suepaerp, J., at the last 
Spring Term of Sampson Superior Court. 

The plaintiffs, who are attorneys at law, and professional co- 
partners, appeared as counsel for Catharine Royal, who pro- 
pounded the will of her husband, Rezen Royal, for probate, 
wherein she was named executrix, and they also acted as 
counsel for her generally, in the management of the estate.— 
After the rendition of these services, the plaintiffs demanded 
payment, which the defendant refused, whereupon this suit 
was brought against her individually, without declaring 
against her as executrix. The counsel for the defendant ask- 
ed the Court to instruct the jury that as no express promise 
was made by defendant to pay this demand, the plaintiffs 
could not recover. 

His Honor refused the instruction, and defendant excepted. 

Verdict for plaintiffs. Judgment and appeal. 


Fowle and E. G. Haywood, for the plaintiffs. 
No counsel appeared for the defendants in this Court. 


Barrie, J. There is not the slightest foundation for the de- 
fense attempted to be set up by the defendant. As the plain- 
tiffs were employed by the executrix to advise and assist her 
in the probate of the will of the testator, and in the manage- 
ment of his estate, she became liable to them upon a quan- 
tum meruit in her individual, and not in her official capacity. 
Their claim against her could not be a debt of the testator, for, 
say the Oourt, in Hailey v. Wheeler, 4 Jones’ Rep. 159, “it is 
not possible to conceive how a debt of the testator can be 
created by matter oceurring wholly in the exeeutor’s time. If 
an executor make an express contract in reference to the pro 
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perty of the estate, as, if he employ one to ery the sale of the 
property, as anctioneer, this is not a debt of the testator.”-— 
So, in the present case, the executrix having employed the 
plaintiffs as her attorneys and counsellers, though in relation 
to the business of the estate of her testator, the debt is hers, 
and she must pay it, and if the disbursement be a proper one, 
she will be allowed a eredit for it in the settlement of her,ac- 
count with the estate. This is common learning, and it is, un- 
necessary to enlarge upon it, or cite any other authority in 
support of it. 


Perr Curiam, Judgment affirmed, 





FANNY FROLIOK v. JAMES T. SCHON WALD. 


Where the mother of an illegitimate child, and its father entered into cove- 
nants, whereby the mother obliged herself to keep and educate it, till it 
got to be twenty-one, and the father to pay her a stipulated monthly price 
for so doing, witha provision, that if the father should become dissatisfied with 
the manner of its education and treatment, he might resume the possession of 
the child, and the payments cease, it was J/eld that, in order to get rid of 
the obligation to pay, the father had to show that he had reasonable cause 
of dissatisfaction, 


Action of covENANT, tried before Suernern, J., at the last 
Spring Term of New Hanover Superior Court. 

The plaintiff being the mother of an illegitimate child, be- 
gotten by the defendant, they entered into articles of agree- 
ment in respeet to the enstody and nurture of the child, the 
provisions of which material to this suit, are as follows 
“that the said James T. Schonwald being anxious to provide 
support and maintenance for a certain female child, known by 
the name of Eveleen, and the said party of the second part, 
having agreed to keep, rear, and maintain the said child until 
she comes of lawfnl age, hath, and by these presents, doth for 
himself, his heirs, &e., covenant. * * to, and with the said 
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party of the second part, that he will well and truly pay or 
cause to be paid to her, or her order annually, during the mi- 
nority of the said child, * * one huedred and twenty dol- 
lars in twelve equal annual irstalments of ten dollars each, 
* * * and to continue daring the minority of the said 
child, or for such period only, as the said child shall remain 
in the custody of the said party of the second part.” Then 
comes a covenant’on her part, “‘keep, rear, and board, clothe 
and instruet” the said child “ during the whole time of her mi- 
nority, or during the whole time in which she shal] remain in 
her custody.” * * “And, it is agreed, understood and 
mutually covenanted by and between the parties hereto, that 
if at any time hereafter, the said party of the first part shall 
become dissatisfied with the manner in which the said child 
is educated, treated or maintained, or any other cause, or at 
the request of the said party of the second part, or in the 
event of her marriage or decease, or the like, that then it 
shall and may be lawfal for the said party of the first part to 
resume the possession of the said child, without any question, 
doubt, suit, er trouble.” 

It was in evidence that the defendant made several pay- 
ments according to the terms, and some months previous to 
the beginning of the suit, he demanded that the child should 
be given up to him, which was refused by the mother. It 
was further in evidence, that she has had the custody and aur- 
ture of the child from the date of the covenant. 

The Court was of opinion that the demand made by the de- 
fendant for the surrender of the child, discharged the defend- 
ant from subsequent liability, and so instructed the jury. 

The plaintiff excepted. Verdict for the defendant. Judg- 
ment and appeal. 


W. A. Wright and Baker, for the plaintiff. 
No counsel appeared for the defendant in this Court. 


Manty, J. The decision, made in the Court below, is pre- 
dicated upon the construction that defendant’s obligations, 
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‘ 
arising out of the contract, were determinable by him, at will. 
In substance, it was there held that a demand for the child 
operated as a rescision of the'covenant to pay the stipulated 
price for her support. “This seems to us, not to be reasonable, 
and therefore, not the true construetion of the instrument.— 
Tt amounts, according’ to this view, to nothing more than a 
putting of the child, with plaintiff, to be brought up; anda 
promise to pay at the rate of $10 per month, for the time she 
might be permitted to stay there. The parties would hardly 
have conceived it necessary, to resort to the amount of verbi- 
age, adopted in the paper, to evidence so simple anidea. We 
take it, something more was meant. Our constrnetion is, that 
the child is committed for nurture and education to the plain- 
tiff, to remain until the ward attained the age of twenty-one, 
unless plaintiff, in the mean time, shall fail to perform, or im- 
properly fulfil her daties ; (other stipulations and conditions, 
not affecting our enquiries, we omit to notice.) 

The words of the paper are, that “the custody of the child 
may be resumed by defendant when he shall become dissatis- 
fied with the. manner of its education, treatment, or mainte- 
nance, or other’ cause.” A capricious and wanton dissatisfac- 
tion, on the part of defendant, seems not to have been in the 
minds of the parties, and would be inconsistent with a funda- 
mental idea in respect to mutual covenants, viz: equal, as well 
as mutual benefits and obligations. The defendant must have 
cause —reasonable cause, for dissatisfaction. It is only in that 
state of things, he can terminate the woman’s right, under the 
contract, to the custody of the child. And, it is very certain, 
that as long as the right is united with the actnal custody, the 
plaintiff may recover the stipulated pay. There was error in 
the instructions to the jury, and oe should, therefore, be a 
venire de novo. 


Per Curiam, J udgment reversed. 


‘ 











Doe.on the demise of WILLIAM McRAE », MASTIN C. WILLIAMS, 


A deed cannot operate as color of title, so a¢ to have effect beyond the estate 
which it professes to pass. 


Tas was an action of EsxcTMENT, tried before Suzruerp, J., 
at the last Spring»Term of Montgomery Superior Court. 

The lessor of the plaintiff, in order to show title to the land, 
described in the declaration, gave in evidence a deed from 
the defendant to Murphy McRae, dated October 21st, 1845, 
then a deed from Murphy McRae to James M. Lilly, dated 
in 1854, and a deed te the lessor, William McRae, in 1857. 
The demise is laid on the Ist day of May, 1857. It was ad- 
mitted by the lessor that the deed from Williams to Murphy 
McRae, conveyed only an estate for the life of the bargainee, 
the word “heirs” having been omitted. Murphy McRae 
died in 1854, and the defendant entered on the premises and 
had possession at the bringing of this suit. 

The plaintiff’s counsel insisted that the deed from Williams 
to Murphy McRae, though conveying no estate in fee, was 
good as color of title, and he offered to prove the said Mur- 
phy had. had seven years possession under it and adversely to 
the defendant. The Court intimated an opinion that seven 
years possession, under the deed mentioned, did not enlarge 
the estate of the grantee for life into a fee. In submission to 
this opinion, the plaintiff submitted to a nonsuit and appealed. 


No counsel appeared for the plaintiff in this Court. 
Blackmer, for the defendant. 


Pearson, ©. J. The legal effect, of the deed, exeeuted by 
Williams to Murphy McRae, was to pass to him an estate for 
his own life. There is nothing to support the notion, thata 
deed may be color of title, so.as to have effect beyond the es- 
taté which it professes to pass. It is clear, thaf the possession 
of Murphy McRae, could not operate in respect to Williams 
as‘an adverse possession, during the continuance of the lifes 
estate, created by the deed from Williams to McRae. 
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If it was the object of the parties, to create a fee simple 
estate, and the purpose was defeated by the omission of the 
word “ heirs,” relief may be obtained in a court of Equity, by 
jhe correction of the mistake in the deed; but it cannot be 
effected by a short cat, ina court of Law. These questions 
are too plain to admit of argument. There is no error. 


. ; 
Per Curim, Judgment affirmed. 





JOHN M. WORTH v. WALTER A. WINBOURNE. 


Upon exception taken to the bail returned by the sheriff, in order to charge 
him, there must be notice and a judgment declaring the insufficiency of the 
bail, and adjudging that the sheriff stand as special bail, and it was Held to 
be too late to give notice and have such adjudication after the trial and 
judgment in the principal suit. 


Morton to subject a sheriff as bail, heard before Snepnérn, 
J., at the Spring Term, 1860, of Montgomery Superior Court. 

The plaintiff sued out a capias ad respondendum against 
James T. Foster, returnable to the Spring Term, 1858, of 
Montgomery Superior Court, which came to the hands of 
Winbourne, sheriff of Guilford county, and by him was exe- 
cuted and returned to that term, and a bail-bond filed. At 
that term, the following entry was made on the record: “The 
plaintiff excepts to the bail for Foster taken by the sheriff of 
Guilford.” Winbourne remained in office until August, 1858; 
In April, a paper was mailed for him by the clerk of Mott- 
gomery Superior Court, directed * to the sheriff of Guilford 
county,” informing*him that he was looked to as special bail 
in the case of Worth v. Foster. No return was made of this 
paper, nor did it appear that he ever received it. The plain- 
tiff then took no other steps against Winbourne until he had 
recovered judgment against Foster, which was at the Special 
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Term, June, 1859. He then issued the notice, om which this 
miotion is made, and had the same made known to him on the 
6th of August, 1859, and returned to Fall Term, 1859. 

The Court being of opinion that these proceedings, by the 
plaintitf, were not sufficient to give the sheriff due notice, re- 
fased the motion to charge him as special bail. From whieh. 
judgment, the plaintiff appealed. 


No counsel appeared for the plaintiff in this Court. 
Fowle, for the defendant. 


Mayty, J. It is very clear, upon a consideration of the 
statute, Rev. Code, chap. 11, sec. 1, that to fix the sheriff, as 
special bail, when he has returned a bond, which is excepted 
to, there must be a judgment of the Court upon the exception, 
after “ due netice” to the sheriff; and we think it is also clear, 
that the necessary enquiry should be prosecuted to judgment . 
upon the exception and notice as upon process, according to 
the course of the Court. 

The sheriff is entitled to the judgment of the Cofrt at an 
early day, that he may, it needful, protect himself from, or 
discontinue his responsibility. The sheriff’s authority as bail, 
in such case, springs out of the judgment of the Court, and 
has no prior existence. Should he ‘arrest again, before the 
jadgment, it would be unlawful. 

Hence, we hold, upon exception to bail, there must t be @ no- 
tice, making the sheriff a party to future proceedings, a judg- 
ment declaring the insufficiency of the bend, and declaring 
the sheriff to be special bail, before he is ehargeable as such. 

The necessity for prosecuting the exeeption to judgment, 
seems to have been in the inind of the plaintiff’s attorney, 
when, subsequently to the judgment in the original aetion, 
proceedings were had against the sheriff They are, in all re- 
epeuts; regular, but, as we think, ‘are ‘too late: 

‘It will be perceived “by a reference'to the facts of the case, 
that the original action was commenced to Spring Term, 1858. 

At that term, exception was taken, and an order for notes *to 
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issue. An ineffectual attempt was made to notify, and thena 
discontinuance of further proceedings against the sheriff, until 
after the judgment in the original action in June, 1859. After 
this judgment, notice to the sheriff was issued and executed, 
and, thereupon, the sheriff appeared and resisted the motion 
to declare him special bail upon the plea of a want of “due 
notice.” ‘ 

We concur with the Court below, in its conclusion upon 
this state of facts, that due notice was not given. It must be 
in time to enable the sheriff to have the earliest possible judg- 
ment of the Court upon the exception ; that is, it must be re- 
turnable to the next term after the exception is made, and, 
subsequent proceedings should be, as stated before, according 
io the course of the Court. Notice, after a year had elapsed, 
was not reasonable notice of the plaintiff’s purpose, and there- 
fore, not such as was “ due.” 

The judgment below should be affirmed. 


Per Curiam, Judgment affirmed. 








HENRY P. WHITEHURST v. NORTH CAROLINA MUTUAL 
INSURANCE COMPANY. 


A requisition in a policy of insurance, that the assured shall forthwith give no- 
tice of a loss, to the company, is not complied with by giving notice at the 
expiration of twenty days. 


Action of covENANT, on a policy pf insurance against loss 
by fire, tried before Saunpmrs, J., at the last Spring Term of 
Craven Superior Court. - 

The execution of the covenant declared on, and the loss of the 
building insured, by fire, were proved, and the defendants, for 
their defense, alleged that the plaintiff had not complied with the 
stipulation contained in the contract, to give the company no- 
tice of the destruction of the property, also, a statement of the 
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particulars of the destruction ; and they relied on the following 
clauses in the policy, and annexed conditions. In the policy 
is provided: “this policy is made and accepted in reference 
to the conditions hereunto annexed, which are to be used and 
resorted to in order to explain the rights and .obligations of 
the parties hereto, in all cases not herein otherwise specially 
provided for.” 

The condition relied on in their defense, as being annexed 
to the contract of assurance, is as follows: ‘10. Atl persons 
insured by this company, and sustaining loss or damage by 
fire, are forthwith to give notice thereof to the secretary, and 
within thirty days after said loss, to deliver a particular ac- 
count of such loss or damage, signed with their own hands, 
and verified by their oath or affirmation.” 

The evidence was, that after the expiration of twenty. days, 
the insured furnished the company with the affidavit contain- 
ing the particular account of the loss, but there was no evi- 
dence that any other notice of the loss was given by the in- 
sured to the company. His Honor held that the notice fur- 
nished, was a compliance with the terms of the contract on 
the part of the plaintiff. Defendant excepted. 

Verdict and judgment for plaintiff, and appeal by the de- 
fendant. 


Stevenson and Green, for the plaintiff. 
J. W. Bryan and Haughton, for the defendant. 


Pearson, OC. J. We differ from his Honor upon the first 
point, made by the defendant. The affidavit, &c., furnished 
by the plaintiff, and forwarded to the secretary of the compa- 
pany, was not, in the opifion of this Court, a fud/ compliance 
with the condition of the policy, which requires “all persons 
sustaining loss or damage by fire, forthwith to give notice 
thereof to the secretary, and within thirty days after the loss 
to deliver a particular account of such loss or damage, signed 
with their own hands, and verified by oath or aftirmation,” 
&c. This condition imposes two duties; the latter was.com- 
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plied with, but the formex was not, and consequently, the 
plaintiff was not entitled to recover, according to the decision 
in Woodjin v. Asheville Inswrance Company, 6 Jones’ Rep. 
558. 

The first, or general notice is required to be given “forth- 
with,” to enable the company, as soon after the loss as practi- 
cable, to institute proper enquiry ; and the second, or particu- 
lar notice, within thirty days. It was not proven that any 
notice was given until after the expiration of soine twenty 
days. This, certainly does not satisfy the word “forthwith,” 
which must be construed, considering the purpose for which 
it is required, to mean tmmedzately, or within reasonable time; 
and, under the cireumstances, the rule which has been adopt- 
ed in regard to bills of exchange, i. e. on the same day, if in 
the same town, or else by the next mail, would seem to fur- 
nish a fit analogy. As this point is decisive, we will not enter 
upon the other, especially as the statement, made up by his 
Honor, and his charge in reference to it, are not so clearly set 
out as to enable us to see, that we understand it. There is 
error. Venire de novo. 


Per Curiam, Judgment reversed, 








CORNELIUS McMILLAN v. SOLOMON TURNER. 


Whether, where a widow entered into a certain tract of land, and occupied it 
for more than twenty years, claiming it as her dower in her deceased hus- 
band’s estate, the law will not presume an assignment by the heirs-at-law, 
quere? 

If one enter into the adverse possession of a tract of land, and hold it for 
more than three years, he cannot be made liable in an action of trespass 
until the owner is restored to the possession by an action of ejectment, 
which must be brought within twenty years, to avoid the claim arising from 
presumption. 
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Action of trespass, Q. C. F., tried before Howanrp, J., at 
the last Spring Term of Duplin Superior Court. 

The land in question, was that of which James Teachy died 
seized and possessed, and the lessors of the plaintiffs, are his 
heirs-at-law. 

The said Teachy died intestate about twenty-five or thirty 
years ago, leaving a widow. A witness testified that after her 
husband’s death, there being other lands, he heard her father 
propose to the administrators, that his daughter should take 
the tract in question, in lieu and satisfaction for her dower, to 
which there was no reply, but she immediately entered into 
the occupation of the same, and held it for more than twenty 
years—holding part of the time by herself—partly by a se- 
cond husband, who cleared and cultivated the same at will, 
and partly through tenants, who used the pine timber for the 
collection of turpentine, and obtaining tun-timber. This suit 
was brought in January, 1858. 

The defendant’s counsel asked the Court to charge, first, 
that there was evidence from which the jury might presume 
that the locus in quo had been assigned to the widow of James 
Teachy, (under whom defendant’s claimed,) as her dower; 
and, secondly, that there was evidence that the widow of 
James Teachy, and her second husband, were in possession of 
the locus in quo, claiming it adversely at the time the alleged 
trespass was committed, and that in either aspect, the plain- 
tiffs were not entitled to recover. The Judge declined giving 
such instruction, and defendants excepted. 

Verdict and judgment for the plaintiff, from which defend- 
ant appealed. 


W. A. Wright, for the plaintiff. 
Allen, for the defendant. 


Barris, J. Whether the first instruction, which the coun- 
sel for the defendant requested the Court to give to the jury, 
was a proper one, it is unnecessary for us to decide, because 
we are clearly of opinion that the second ought to have been 
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given, and that is fatal to the right of the plaintiff to recover 
in the present form.of action. 

In Spencer v. Weston, 1 Dev. and Bat. Rep. 213, a question 
is made, but not decided, whether, in this State, dower is not 
necessarily assignable at law, by petition only. There is no 
doubt that the remedy by petition, as prescribed by the act of 
1784, (Rev. Code, ch. 118, sec. 2,) is a substitute for the ac- 
tion of dower at the common law, but we cannot well imma- 
gine any good reason why the heirs may not assign dower to 
the widow, and if that may be done, it is well worth the en- 
quiry, whether the presumption of such an assignment might 
not be raised from twenty years continuous possession by the 
widow, of a certain tract or parcel of land, claimed as dower. 

There is a strong intimation of the Court, in Spencer v. 
Weston, that a release, if properly pleaded, might be presum- 
ed against a widow who had failed to claim her dower for 
twenty years or more. 

We have said that the second instruction asked for, by the 
defendant’s counsel, ought to have been given, and we think 
the case of Smith v. Bryan, Bush. Rep. 180, is an authority 
for that position. It is there held, that if a person, without 
any color of title, enters upon a tract of land, with certain 
known boundaries, and continues te occupy it, and exercise 
ownership over it by clearing and cultivating different 
parts for more than twenty years, he will acquire, by the 
presumption of a conveyance, a right which will enable him 
to maintain ejectment against a stranger who enters into any 
part of the land, though it may not be that part upon which 
the lessor of the plaintiff had actual positio pedie. It is true 
that this doetrine would not apply to the case of an owner of 
an adjacent tract which lapped upon the one claimed by the 
lessor, because, unless the lessor had made an actual entry up- 
on the lappage, he would not have exposed himself to the ac- 
tion of the owner of the other tract, and therefore, could not, 
by a mere verbal claim, extend his possession, so as to acquire 
a title to the lappage, by the presumption of a grant. In any 
other case, where the title is shown to be out of the State, 
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an entry into a tract, though without any color of title, claim- 
ing the whole of it, will extend the possession of the whole, 
provided the true owner is not in actnal occupancy of it, so 
as to raise the presumption of a conveyance for the whole 
tract. Why is this? Certainly, because the person ma- 
king the entry is expesed to the action of the true owner 
for a trespass to any part, and there is ne necessity for re- 
stricting the possession to one part more than another of the 
entire tract. If, then, such a person enter and remain in pos- 
session for more than three years, so that the trespass in ma- 
king the original entry is barred by the statute of limitations, 
the owner cannot maintain the aetion of trespass guare elau- 
sum fregit, until he regains the possession by means of the 
action of ejectment, whieh must be bronght within twenty 
years to prevent the enterer from protecting himself by a 
elaim of title, arising from the presumption of a conveyance. 
This principle applies directly to our ease. The widow of 
James Teachy was in possession of a certain traet of land 
which had belonged to her husband, and she first, and after- 
wards, she and her seeond husband, claimed and ocenpied 
portions of it for many years, and then leased a part of it to 
the present defendant, who entered, and was in possession un- 
der his lease. Under these circumstanees, the plaintiffs, as- 
the heirs-at-law, of James Feachy, had lost their possession, 
and consequently, could net maintain trespass without first re- 
gaining it by an action of ejectment. The judgment must be 
reversed, and’ a ventre de novo awarded. 


Per Curiam, Judgment reversed.. 
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BENJAMIN HARTSFIELD and wife v. FEREMIAH N. ALLEN. 


Where general letters of administration were granted, in ignorance of the ex- 
istence of a will, which was afterwards produced and proven, a delay of 
such administrator to prosecute a claim due the estate, after he had been 
informed of the existence of the will, and before its production and pro- 
bate, during which delay the debtor became insolvent and the debt lost, itis 
not such negligence as to subject such administrator to its payment. 


Tuts was a petition for the recovery of a legacy, tried be- 
fore Howarp, J., at the last Superior Court of Craven county. 

The matter was referred to 4 commissioner to state an ac- 
count of the estate in the hands of the administrator with the 
will annexed, and the only question, in the case, arises on an 
exception to the report as to the charge of $731,50, due by a 
note on an individual, who became insolvent before the de- 
fendant qualified as administrator with the will annexed. 
The defendant had previously taken out letters of administra- 
tion without knowing of the existence of a will, which was in 
the hands of a gentleman, resident in a distant State. Soon 
after his qualification, he was informed that there was a will, 
and was advised not to do any further act of administration. 
This course he pursued, and the will, at the end of a year, 
was brought forward and proved, but the executor, named, 
renounced, and the defendant took the administration, with 
the will annexed. The will was brought forward the earliest 
convenient day. The insolvency of the debtor occurred du- 
ting this delay. 

His Honor being of opinion with the plaintiff, over-ruled 
the exception, and gave judgment for the plaintiff, from which 
the defendant appealed. 


Green, for the plaintiffs. 
J. W. Bryan and Haughton, for the defendant. 


Manty, J. We are of opinion the exception to the commis- 
sioners report, in respect to the note of $731.50, ought to have 
been sustained. The facts appear to be that, at December 
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Term of Craven County Court, 1856, a general administration 
of the estate of Isham Jackson was granted to the defendant. 
A short time after and before the next court, it was ascertained 
that the supposed intestate had left a will. The will, from 
unavoidable causes, was not proved, until December, 1857, 
administration having been, in the mean time, suspended. 
The executor renounced, and administration, with the will 
annexed, was then granted to the defendant, and thereafter 
he proceeded to administer the estate with proper diligence. 
The question raised by the exception is, whether a failure on 
the part of the defendant to proceed in the adusinistration af- 
ter he was informed of the existence of the will, whereby the 
note of $731,50 was lost, was official negligence, making the 
defendant responsible for it. 

The contingency upon which the proper court, in our State, 
is authorised to grant general administration of an estate is, 
when no appointment or disposition of his estate has been 
made by the deceased himself. It is intestacy that gives 
power to the Court. Hence, we find it well settled, that such 
letters, improvidently granted upon an assumed intestacy, 
(which assumption turns out to be incorrect) is void; 1 Wil- 
liams’ Ex’rs. 367. 

It is true, that the granting of general letters is a judicial 
decision that there is a case of intestacy, and it might not be 
possible for one, by any competent evidence, to resist the effect 
of this conclusion, until there shall be an express repeal of the 
letters, or until there shall be an implied abrogation by an op- 
posite judicial sentence ; yet, it is equally true, that upon a ju- 
dicial ascertainment that it is a case of testacy, and not of intes- 
tacy, the letters and acts of the administrator become null and 
void ; Mitchell v. Adams, 1 Ire. Rep. 302; Slade v. Wash- 
burn, 3 Ire. Rep. 562. 

In view of this, it would be unreasonable to require of an 
ofticer to proceed in an administration with certain defeats 
and penalties before him. He is surely at liberty to antici- 
pate events, and to act upon the conceded fact, that there is a 
will, and upon the further reasonable and proper expectation, 
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that it will not be suppressed, but bronght forward in due 
time. The fact of the actual probate of the will, and the con- 
sequent repeal of his letters, justifies the previous suspension 
of his duties. 

Our conclusion, then, is, that when general letters are grant- 
ed in ignerance of the existence of a will, but of the existence 
of which the administrator has information a few weeks after 
the grant, and when, in point of fact, the will is subsequently 
produced and proved, the loss of a debt by the omission of 
the administrator to act under his letters in the interval be- 
tween the granting of them and the probate of the will, is not 
negligence so as to subject him to its payment. The excep- 
tion should be sustained, the account reformed in this respect, 
and a decree for the balance. 


Per Curtam, Judgment reversed. 








ELIZABETH BUIE v. ROBERT WOOTEN. 


The grantor of a slave, by deed, can by means of a release from his grantee, 
be made competent to testify for him. 

A surety to a prosecution bond is not discharged by a second bond, given as 
security upon a rule obtained at the instance of the defendant ; and, there- 
fore, an obligor in the former bond is not a competent witness for the 
plaintiff. 


Action of rrover, tried before Suxruerp, J., at the Special 
Term, January, 1860, of Cumberland Superior Court. 

The plaintiff claimed title to a slave, the property sued for, 
by a bill of sale from her son, James D. Buie, reciting the 
payment of $730, as the price given. One Murphy, a broth- 
er-in-law of James D. Buie, was the attesting witness. James 
D. Bue was largely indebted at the time of making this deed, 
and was then sued on some of his debts. The defendant, asa 
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constable, seized the slave in question, under executions, and 
sold him as the property of James D. Buie. 

The Court charged the jury fully upon the questions raised 
by the counsel, as to the fraud alleged in the transaction— 
explaining that the law looked with suspicion upon dealings 
among kindred, as these parties were, and required a degree 
of proof to show fairness that was-not required among stran- 
gers. 

In order to show that the sum mentioned in the bill of sale 
had been paid, the plaintiff executed a release to James D. 
Buie, and offered him as a witness. He was objected to by 
defendant, who insisted that the witness had an interest in 
supporting his own deed, and in showing that there was no 
fraud in the conveyance; but he was admitted, the Court re- 
marking, that this went to his credit and not to his compe- 
tency. 

Defendant’s counsel excepted. 

Jane Buie was offered by the plaintiff and objected to by 
the defendant. At the bringing of this suit, she was on the 
prosecution bond. Afterwards an affidavit was filed by the 
defendant and a rule obtained on the plaintiff “ to give a pros- 
ecution bond on or before the next term, or the suit to be dis- 
continued.” Under this rule a paper was filed as a bond, to 
which no exception was taken until the trial, and then it was 
objected to because not dated, and because the name of the 
surety does not appear in the body or condition of the bond. 
The surety taken in the second instance, was admitted to be 
sufficient. The former bond was left on the files of the Court.. 
Upon this showing, the Court ruled the witness competent, 
and the defendant excepted. 

Verdict for the plaintiff; Judgment accordingly ; from 
which the defendant appealed. 


E. G. Haywood, for the plaintiff. 
Neill McKay, for the defendant. 


Barriz, J. The objection to the competency of the maker 
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of the bill of sale, as a witness, was properly over-ruled. Af- 
ter the release, which the plaintiff executed to him, he had 
no interest which could disqualify him from testifying in sup- 
port of the plaintiff’s title, and whatever objection there was 
to him, went to his credit and not to his competency. 

The exception to the charge of the Judge, was likewise un- 
tenable. His Honor explained the nature of the case fully 
and fairly, and we are unable to-discover any thing in what 
he said, or omitted to say, of which the defendant has any 
right to complain. 

In the admission as a witness of the plaintiff’s daughter, 
Jane Buie, we do not coneur with his Honor. She was un- 
doubtedly, at one time, one of the sureties to the bond for 
the proseeution of the suit, and as such, incompetent as a wit- 
ness; and nothing is shown which removed that incompeten- 
ey. Had the plaintiff applied to the Court for leave to file 
another prosecution bond for the avowed purpose of having 
it substituted for the first, in order to restore the competency 
of the witness, the order of the Court, allowing it to be done, 
would have sufficed upon the filing of the second bond, with- 
eut an aetnal cancellation of the first; Otey v. Hoyt, 3 Jones’ 
Rep. 407. But in the present case, the application for an- 
other prosecution bond came from the defendant, and upon 
its being given, we are not aware of any principle of law by 
which it superseded the first. It was in faet, and in legal 
effect, only an additional security, and unless the defendant 
ehose to cancel the first bond, he was clearly entitled to both. 
We believe that it is a eommon practice for a defendant, who 
doubts the sufficiency of the prosecution bond, to apply for, 
and obtain a rule upon the plaintiff, either to justify it, or to 
give an additional one. That was what the defendant intend- 
ed to do in the present case, and it is what, in legal effect, he 
did do; for the order, which he obtained, that the plaintiff 
should “ give a prosecution bond,” could not proprio vigore 
annul or cancel the one already given. The surety to the 
first bond still continued liable for the defendant’s costs, and 
as such, was incompetent to testify asa witness. It was, 
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therefore, error in the Court to permit her to testify in the 
cause; for which the judgment must be reversed, and a ve- 
nire de novo awarded. 


Per Curim, Judgment reversed. 





JOHN E. CLAYTON et al v. J. W. FULP. 


Where a warrant was dated of a certain day, and an execution dated of the 
same day with the warrant, it was Held that a judgment on the same piece 
of paper with them, was thereby made sufficiently certain as to the time of 
its rendition. 


Tus was an action of pest on a former judgment, coming 
up by appeal from a justice of the peace, tried before Barey, 
J., at last Spring Term of Forsythe Superior Court. 

In support of their action, the plaintiffs offered in evidence 
a former judgment which was without date, but the warrant 
was dated on the 19th of April, 1853, and was signed by the 
same justice that granted the judgment, and immediately fol- 
lowing the judgment, was an execution dated of the same 
date with the warrant, (19th April, 1853,) which was signed 
by the same magistrate whose signature was to the other two 
precepts. 

The defendant contended that the judgment was no of valid- 
ity for the want of a date, and called on his Honor so to charge. 
This, the Court declined, and gave it as his opinion that its 
date was rendered sufficiently certain by the other two dates 
on the same piece of paper. The defendant’s counsel except- 
ed. 
Verdict for the plaintiff. Judgment and appeal by the de- 
fendant. 


McLean, for the plaintiff. 
Morehead, for the defendant. 
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Manty, J. This was a warrant upon a justice’s judg- 
ment, begun 23d February, 1859. Upon the introduction of 
the testimony on the trial below, it appeared there was no 
date to the judgment, and it was contended, on that account, 
it was void and could not support the action. The facts in re- 
spect this seem to be that the warrant in the usual form has a 
date, the 19th of April, 1853. At the foot of the warrant is the 
judgment, signed by the justice who gave the warrant, but 
without date; and still, below all, on the same piece of paper, 
is an execution in the regular form, and of the same date with 
the warrant, 19th April, 1853. 

We think the date of the judgment is sufficiently certain. 
“ Jd certum est, quod reddi certum potest.” The warrant is 
dated, the execution is dated, both of the same day. The po- 
sition of the judgment as to time, ought to be between the 
warrant and execution. There is among them a legal se- 
quence and dependence in that order, and we accordingly find 
it inserted in a body of writing between the other two. The 
inference is conclusive that the judgment was given on the 
same day, during‘an interval of time between the other two; 
that is, after the warrant, and before the execution. 

It seems as certain as any thing inferential can be. At the 
last term of this Court, when the regularity of an appeal with- 
out any date, was questioned, it was held that as it followed 
immediately the judgment in its position on the paper, it 
would be taken to be on the day of the judgment, upon the 
principle that every thing is supposed to be done at the prop- 
er time, and in order, until the contrary appear. As this is 
the only matter of defense to this action, the judgment below 
should be affirmed. 


Per Curiam, Judgment affirmed. 
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STATE v. ROBERT T. WILLIAMS. 


Where a female suddenly disappeared from the neighborhood where she lived, 
and the hypothesis was that she had been murdered, and her body consum- 
ed by fire, certain metalic articles of a female dress having been found . 
among the ashes, where a large quantity of wood had been burned, it was 
Held to be competent for the purpose of showing her identity, to show that 
the deceased had worn such things previously to her disappearance, and 
that the length of time elapsing between the period of her wearing such arti- 
cles, and of her disappearance, though it would proportionally weaken the 
force of such testimony, yet, could not destroy its competency. 

The rule which seems at one time to have prevailed in England “that upon 
charges of homicide, the accused shall not be convicted unless the death be 
first distinctly proved, either by direct evidence of the fact, or by inspection 
of the body,” Held not to be of universal application, but that where the 
identity of the body is completely destroyed by fire or other means, the 
corpus delicti, as well as other parts of the case, may be proved by pre- 
sumptive or circumstantial evidence. 

It was Held suflicient, in a bill of indictment, for murder, to charge that it 
was done “in some way and manner, and by some means, instruments and 
weapons to the jury unknown.” 


Inpicrment for MuRDER, tried before Batey, J., at the last 
Spring Term of Rockingham Superior Court. 

The indictment is as follows: 

“State of North Carolina, Superior Court of Law, 
Rockingham County, Spring Term, 1860. 

The jurors for the State, upon their oath present, that Re- 
bert T. Williams and Murray L. Williams, late of the county 
of Rockingham, not having the fear ot God before their eyes, 
but being moved and seduced by the instigation of the devil, 
on the first day of December, in the year of our Lord one 
thousand eight hundred and fifty-nine, with force and arms, 
in the county aforesaid, in and upon one Peggy Hilton, 
alias Peggy Isly, in the peace of God and the State, then and 
there being, feloniously, wilfully, and of their malice afore- 
thought, did make an assault, and in some way and manner, 
and by some means, instruments and weapons to the jurors 
unknown, did then and there feloniously, wilfully’and of their 





JUNE/TERM, 1860. 


State v. Williams. 








malice aforethought, deprive her, the said Peggy Hilton, alias 
Peggy Isly, of iife, so that the said Peggy Hilton, alias Peg- 
gy Isly, then and there instantly died. 

And so, the jurors aforesaid, on their oath aforesaid, do say 
that the said Robert T. Williams and Murray L. Williams, her 
the said Peggy Hilton, alias Peggy Isly, in the manner, and 
by the means aforesaid, to the jurors aforesaid unknown, then 
and there feloniously, wilfully, and of their malice afore- 
thought, did kill and murder against the peace and dignity of 
the State. T. Serre, Sol.” 

The defendant, Robert T. Williams, was alone put on his 
trial. 

William Isly married the mother of the deceased, and it 
was in proof that the latter lived with them within half a 
mile of the defendant’s house. 

There was evidence tending to show that Robert Williams, 
the defendant, had criminal intercourse with Peggy Isly for 
a year or two. The deceased left the house of her step-father 
on Thursday night the first of December, 1859, about ten 
o’clock, and took.with her one calico frock, two petticoats and 
a piece of cloth, all of which were wrapped in her apron.— 
She has not since been seen. 

The prisoner was one of the special court of Rockingham, 
and was one holding the court on that Thursday, and left the 
village of Wentworth after night, between seven and eight 
o’clock. 

Several days after Peggy Isly’s drmateemann the neigh- 
bors collected together for the purpose of making som@ search 
for her. On Sunday 11th of December, they examined about 
Troublesome creek, which flows through the prisoner's land. 
About six hundred yards from defendant’s house, on a private 
place, near the creek, they discovered where a “log heap” 
had been burned. The fire was not out, but a few of the logs 
or parts of the logs were still burning. A search was made 
among the ashes, and a good many fragments of bones were 
found. Some of these were shown to the prisoner, but he de- 
nied knowing any thing about them. Most of these .bones 
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were found in the centre of the log-heap. They also founda 
substance in the ashes that was slick like tallow. 

There was evidence that the prisoner was informed that an- 
other search was intended, and on the next day a good many 
persons went to the place where the log pile had been, and 
found the burnt place dug up. This had been done by a son 
and a slave, belonging to the prisoner, by his direction. 

Standing near the place of the log pile, and near the creek 
was a hollow beach tree, which on Monday, the 12th of that 
month, was on fire. 

On the 23rd of January, 1860, the corener of the county, 
with many persons, went to the creek, with the purpose of 
making a further search and holding an inquesf. The pri- 
soner alleged that the place of the log pile was intended for 
a plant-bed ; that it had been prepared for that purpose, and 
that after the 11th and 12th of December, it had been enlarg- 
ed, and in doing so, the beach tree had been burnt down. A 
search was made in the stump of this tree, and in it was found 
a blaek substance, which the witnesses called bones. The 
creek was dragged and they found bones, three hair-pins, 
three common pins, one button, one eye of a hook and eye 
and a grain of wheat, also a black substance and fire coals, 
similar to what was found in the place of the burnt log-pile. 
Most of the articles found in these several researches were 
preserved by the coroner and produced in Court. 

Four physicians and one dentist were examined, who stated 
that among the bones, they recognised part of a human scull 
and pat of the cheek bone of a human being. The dentist 
deposed to the identity of human teeth among the bones ex- 
hibited. 

It was further in evidence, that the prisoner said “he had 
no doubt ofthe death of Peggy Isly, and that the bones found 
in the creek were hers; that her step-father or some of his 
boys had knocked her in the head and thrown her body on 
the log-pile, and he did not blame Isly for trying to get his 
head out of the halter by putting others in.” 

It was further in evidence, that Peggy Isly was in the habit 
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of wearing hair-pins. Two. witnesses were examined as to 
this—one stated that she commonly wore hair-pins, but she 
could not state that she had worn them shortly before she left, 
or when she left. The other stated that she was in the habit 
of wearing hair-pins some two or three years. before her dis- 
appearance. This testimony was objected to, and being ad- 
mitted, defendant’s. counsel excepted. 

It was further in evidence, that it was not usual to burn 
plant-beds for tobaeco, as early as the 10th of December, nor 
was it usual to prepare the ground and burn it in the way the 
prisoner had at this log pile; that it was usual to burn with 
skids, and not before January or February ; that the prisoner 
himself was particular in preparing his ground and used skids. 
This testimony was excepted te. 

It was further in evidence, that the Monday before Peggy 
Isly was missing, she got from the witness fourteen common 
pins, seven of which were large and the others small ones. 

It was further in evidence, that the prisoner was courting 
a young a lady in the neighborhood, and that some six weeks 
before the christmas of 1859, she asked him if he had been to 
see Peggy Isly, to which he replied, he never had been to 
see her, and never intended to eourt her. 

James Jones testified, that in a conversation with the pri- 
soner, he said he expected under the gallows, to confess every 
crime he was guilty of ; that it was probable he would confess 
sooner, but this one crime, he never would divulge. 

The Court was requested to instruet the jury, that there 
was no evidence, in the case, identifying the bones and pins 
found, as being part of the bones and apparel of the deceased. 
The Court declined to give this instruction, but on the con- 
trary, told the jury that there was evidence, that the bones 
and pins found, were a part of the body and dress of the 
deceased. Defendant’s counsel excepted. 

The Court further instructed the jury, that the testimony 
being circumstantial, ought to be as satisfactory as the posi- 
tive testimony of one credible witness ; that they must be sat- 
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isfied, beyond a reasonable doubt, and the following rules 
were read from a book, viz: 

1st. That the circumstances, from which the conclusion is 
drawn, should be fully established. 

2nd. That all the facts should be consistent with the hypo- 
thesis. 

3rd. That the circumstances should be of a conclusive nature 
and tendency. 

4th. That the circumstances should, to a moral certainty, 
actually exclude every hypothesis but the one proposed to be 
proved. 

Defendant’s counsel again excepted. 

The jury found the defendant guilty of murder, and sen- 
tence being pronounced, he appealed to this Court. 

In this Court, besides the exceptions above set out, the de- 
fendant’s counsel moved in arrest of judgment, because the 
offense was not sufficiently charged in the bill of indictment. 


Attorney General, with whom was McLean, for the State. 
Morehead, for the defendant. 


Bartiz, J. On his trial, the prisoner made two objections 
to the admission of testimony which were over-ruled, and 
prayed an instruction to the jury which was refused, all which 
are set forth in his bill of exceptions as the grounds of his 
application to have the judgment against him reversed, and a 
venire de novo awarded. He has also submitted a motion 
that, if another trial be refused him, the judgment shall be ar- 
rested for an alleged insufficiency of the indictment. 

In order to understand the pertinency of the objections to 
the testimony, as well as that of the instruction which was 
prayed, it is necessary to observe that every criminal charge 
involves two things; first, that an offense has been commit- 
ted; and, secondly, that the accused committed it. In the 
present case, neither of these things could be proved by di- 
rect or positive testimony, so that it became necessary on the 
part of the prosecution, to resort to circumstantial or pre- 
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sumptive evidence for the purpose of establishing both. Af- 
ter the finding of what were alleged to be the charred bones 
of a human being in the ashes of the log pile, and in the 
creek, it became all important to identify them, if possible, as 
parts of the remains of the supposed deceased, Peggy Isly. The 
first testimony objected to, was offered to show that certain hair 
pins which were found among the bones in the creek, belonged 
to her, and with that view it was proposed to prove that she was 
in the habit of wearing such pins. No objection was, or could 
be, offered to the proof that the pins were found; and, we 
presume, that none would have been made to a statement that 
she had such in her hair when she left home. But as the wit- 
nesses could not testify to that fact, the point of the objection 
was to the proof that she had been in the habit of wearing 
them sometime before; and particularly for so long a time as 
two years before the time when she was last seen. The objec- 
tion, it will readily be perceived, applies more against the force 
than the competency of the testimony. The fact, if it had been 
so, that the hair-pins formed a part of her head-dress when she 
left home, might have been proved as one, in a chain of cir- 
cumstances, to show that the human bones found in the creek 
were those of a female, and that, that female was probably 
the supposed deceased. The testimony actually offered and 
given, tended to prove, though with less strength, the same 
thing, and it was, therefore, pertinent and natural. There can 
be no doubt that it was open to the prisoner to reply to this 
testimony, and to prove, if he could, that the supposed deceas- 
ed had never worn hair-pins, for the purpose of negativing 
the inference that the remains were her's. 

The testimony offered to show the proper season for burn- 
ing plant-beds for tobacco, and the manner in which the pris- 
oner usually prepared his, had too obvious a tendency to con- 
nect him with the transaction relative to the burnt human bones, 
to require much comment. That it had such a tendency no one 
can deny, and that, of itself, makes it competent as a circum- 
stance which may, with others, coil around the prisoner, and 
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fasten him to the guilty deed. See State v. Bill, 6 Jones” 
Rep. 34. 

The question raised by the instruction which the prisoner 
requested the Court to give to the jury, is one of much more 
importance than those which we have already considered, and 
has been attended with more trouble in the diseussion and de- 
cision of it. Theinstruction prayed and refused, was “that there 
was no evidence in the case identifyingthe bones and pins found, 
as being part of the bones and apparel of the deceased.” In sup- 
port of the propriety of his prayer, the counsel for the prison- 
er conterds that, if it were admitted that the bones found 
in the Iog pile, the beach stump, and the creek, were those of 
a human being, there is no part of the testimony which shows, 
from any particular mark about them, or relating to them, that 
they were the bones of the supposed deceased more than any 
other dead body; and that, in this respect, the ease differs es- 
sentially from that of Rex v. Clews,4 Car. and Payne 221, 
(19 Eng. Com. Law Rep. 354,) where the body of a man was, 
after lapse of twenty-three years, identified by his widow, 
from some peculiarity about his teeth; and also from that of 
the celebrated case of Commonwealth v. Webster, 5 Cush. 
Rep. 295, where the remains of Dr. Parkman were identified, 
from a similar cause, by a dentist. Assuming that there was 
no such testimony given on the trial, the counsel insists upon 
it, as an established rule of law, that the corpus delictt must 
be proved by direct or positive testimony, before the accused 
can be convicted of the offense charged against him. The 
authorities npon which the counsel relies in support of his po- 
sition, are Lord Chief Justice Hate and Lord Sroweii. In 
2 Hale’s Pl. Cr. 290, the learned author says, “I would nev- 
er convict any person of murder or manslaughter, unless the 
facts were proved to be done, or, at least, the body found 
dead.” Lord Srowert, in pronouncing his celebrated judg- 
ment in Evans v. Evans, 1 Hagg. Con. Rep. 105, said “when 
a criminal fact is ascertained, presumptive proof may be taken 
to show who did it—to fix the criminal, having there an actual 
corpus delicti ; but to take presumptions, in order to swell an 
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an equivocal and ambiguous fact into a criminal fact, would, 
I take it, be an entire misapprehension of the doctrine of pre- 
sumptions.” So, Mr, Starkie in his valuable work on Evi- 
dence, (see. 1, Star. Ev. 575 ef 3d Ed.,) lays it down as an es- 
tablished rule “that upon charges ef homicide, the accused 
shall not be convicted unless the death be first distinctly prov- 
ed, either by direct evidence of the fact, or by inspection of the 
body.” Mr. Best, in his Treatise, on the Principles of Evi- 
dence, thinks that the language of these eminent authorities 
is too broad, and that the general principle which they lay 
down must be taken with considerable limitation. After no- 
ticing that, in some offenses, the evidenee establishing the ex- 
istence of the crime, also indicates the criminal, while in oth- 
ers, the traces er effects of the crime are visible, leaving the 
author of it undetermined, he proceeds to remark thus of 
the latter: ‘In most cases, the proof of the crime is separa- 
dle from that of the criminal. Thus, the finding of a dead 
body, or a house in ashes, may indicate a probable crime, but 
de net necessarily afford any clue to the perpetrator. And 
here, again, a distinction must be drawn relative to the effect of 
presumptive evidence. The corpus delicti, in cases such as 
we are considering, is made up of two things: first, certain 
facts forming its basis; and, secondly, the existence of crimi- 
nal agency .as the cause of them. Now, it is with respect to 
the former ef these that the general principles of Lord Stow- 
«att and Sir Marrnuzw Haxx, especially apply, and it is the es- 
tablished rule that the faets which form the basis of the cor- 
pus delicti ought to be proved, either by direct testimony, or 
by presumptive evidence of the most cogent and irresistible 
kind.” See Best Prin. of Ev. 321, (66 Law Lib, 205-206.)— 
The admission of proof of the conpus delicti by presumptive 
evidence of any kind, is manifestly a qualification of the strict 
rule laid down by the great Judges whose remarks we have 
quoted. This qualification of the rule is contended for by the 
celebrated Jeremy Bentham, who says “ Were it not so, a 
murderer, te secure himself with impunity, would have no 
more to do but to consume, or decompose the body by fire, 
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by lime, or by any other of the known chemical menstrua, or 
to sink it in an unfathomable part of the sea ;” 3 Smith. Jud. 
Ev. 234. Mr. Best states in a note to page 323 of his work, 
that he believed that eminent Judge, Baron Roxrr, after- 
wards Lord Chancellor Cranwortna, had instructed a grand 
jury that the rule excluding presumptive evidence of the ba- 
sis of the corpus delictt was not universal. Such, too, seems 
to have been the opinion of Best, Judge, in the elaborate 
epinion which he gave in the case of Rex v. Burdett, 4 Barn. 
and Ald. 95, (6 Com. Law Rep. 358.) In speaking of pre- 
sumptive evidence, he says, “until it pleases Providence to 
give us means beyond those our present faculties afford, of 
knowing things done in secret, we must act on presumptive 
proof, or leave the worst crimes unpunished. I admit, where 
presumption is attempted to be raised, as to the corpus delicti, 
that it ought to be strong and cogent.” Thesame view of the 
rule is taken by the later writers on the subject, and we adopt 
it as the correct one. See Will’s Cireum. Ev. 204, (41 Law 
Lib. 85.) Wharton’s Am. Cr. Law, See. 747. We hold, 
therefore, that his Honor committed no error in refusing to 
give the instruction as prayed, and we cannot discover any 
thing in the eharge, which he did give, of whieh the prisoner 
has any just eause of eomplaint. 

The motion for the reversal of the judgment and the grant 
of a venire de novo is over-ruled, and that brings up for con- 
sideration the motion for an arrest of the judgment. This is. 
founded upon the alleged insufficiency of the indictment, and 
the objection to it is the means whereby the homicide is 
charged to have been committed, are stated to be to the jurors 
unknown. The indictment is substantially, if not literally,. 
the same with the fuurth-count, of the indictment against Dr.. 
Webster, which, after argument and mature deliberation, was 
sustained by the judgment of the Supreme Judicial Court of 
Massachusetts ; see Commonwealth v. Webster, 5 Cush. Rep. 
at p. 296. If the person killed be a stranger, it is well settled 
that it may be charged in the indictment, that his name, if 
the fact be so, is to the jurors unknown, and we are unable to 
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perceive any difference in principle between such a charge, 
and one where the instrument and means of death are, in 
fact, not known to those who are called upon to find the bill. 
The motion in arrest of judgment is, therefore, refused ; and 
it must be certified to the Superior Court of law for the coun- 
ty of Rockingham, that there is no error in the record. 


Per Curiam, Judgment affirmed. 








JOHN NORFLEET, Adm’r., v. JOSEPH M. EDWARDS et al. 


Where a promissory note of a firm appeared on a piece of paper, in a form 
that had been prepared for a bond with sureties, but the scroll contain- 
ing the word seal, opposite to which was the signature of the firm, was 
scratched and cross-marked with ink, (evidently with a design to obliter- 
ate it) it was Held to be erroneous to charge the jury, it was incumbent 
on the plaintiff to show that the obliteration took place before or at the 
time the instrument was executed. 


Tuts was an action of assumpsrr, tried before Saunpers, J., 
at the last Spring Term of Edgecombe Superior Court. 

The plaintiff declared in two counts, first; on a promissory 
note, and secondly, for goods, wares and merchandise sold and 
delivered. 

In support of the first count, it was proved that the instru- 
ment declared on was executed by Joseph M. Edwards, and 
that he was at that time a partner with defendant, W. W. 
Parker, and one John Edwards, under the name and style of 
the signature of the note. 

The instrument in question is as follows : 

“$500. With interest from date, we, or either of us, pro- 
mise to pay W. A. Grimmer or order five hundred dollars, 
for value received, as witness our hands and seals, this Ist day 


of January, 1857. 
Epwarps, Parker & Oo. 
Witness, (seal.) 
(seal.)” 
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Upon the second count plaintiff relied on the instrument 
aforesaid, and proved that Grimmer told to the firm of Ed- 
wards, Parker & Co., his stock of goods (he» having been a 
merchant) and his real estate. 

It appeared on inspection of the paper that it had been ori- 
ginally drawn as a bond, with seals, in a hand writing differ- 
ent from that of the signature, with the word “witness,” in the 
usual place, in the same hand-writing with the body, though 
not attested; and that the seal, opposite the signature, had 
been defaced, first by scratching with a knife or something of 
a similar kind, and then by drawing lines through it. 

The defendant insisted that the instrument was not their pro- 
missory note, becanse the seal had been defaced after the execu- 
tion. The plaintiff denied that the seal had been defaced af- 
ter the execution, and insisted that from an inspection of the 
paper, it would be seen that the erasure of the seal was done 
with the same ink as that of the signature ; also that the jury 


had a right to inspect the paper, and from its appearance, and 
all the matters appearing in proof, to judge whether the seal 
was defaced before, at the time, or after the execution of the 


paper. 

The Court intimated an opinion that the defacement of the 
seal, of itself, created a suspicion against the instrument, which 
had not been explained, and that it was incumbent on the 
plaintiff to show, by proof, that the defacement was before, 
or at the time of its execution, of which there was no snuffi- 
cient proof, and further, that there was no sufticient proof to 
support the second count, although the instrument might have 
been executed asa bond. The plaintiff’s counsel, in submis- 
sion to this opinion, took a nonsuit and appealed. 


Dortch and B. F. Moore, for the plaintiff. 
Rodman and Bridgers, for the defendants. 


Battie, J. There is scarcely any question of law upon 
which there is a greater conflict of decisions in the English 
and American courts than that which has been discussed in 
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the.case now under consideration. Mr. Parsons, in his exeel- 
lent work on the law of Contracts, says, that “ in the absence 
of explanation, evident alteration ef any instrument, is gener 
ally presumed to have been made after the execution of it; 
and consequently it must be explained by the party, who re- 
lies on the instrument, or seeks to take advantage from it. 
Such is the view taken by many authorities of great weight. 
But others, of perhaps equal weight, hold that there is no such 
presumption; or, at least, that the question whether the in- 
strument was written, as it now stands, before it was execu- 
ted, or has since been altered, and whether as so altered, it 
was done with or witheut the authority or consent of the oth- 
er party, are questions which should go toa jury, to be deter- 
mined according to all the evidence in the case.” 2 Par. on 
Contracts, 228. Very many cases are referred to in the note 
(a) to that page, which fully support the remarks of the learn- 
ed author in the text. See also Duzn v. Clements, decided 
at the last term.of this Court and reported, ante 58. 

In most, if not in all the cases, in which the contrariety of 
decision may be seen, it will be observed that the erasures, 
interlineations, or rather alterations, were made in deeds, ne- 
gotiable securities or other insttuments, whose nature and 
character were determined upon or fixed, that is, they either 
were intended to be, or were, at the time when the altera- 
tions were made, deeds, er negotiable securities or instruments 
of some other particular kind. The instrument, in the present 
case, differs from them all in this particular, that the altera- 
tion was made for the very purpose of determining and fixing 
its character. With a seal, it would be a deed, while, if that 
were erased, it would become a promissory note. If it were 
executed as a deed, it could not bind all the partners, but if 
made as a promissory note, it wonld have that effect. The 
plaintiff’s intestate wished, undoubtedly, to take an instru- 
ment by which all the partners, with whom he was dealing, 
should be bound, and the partner who signed the instrument 
in the name of the firm wished, undoubtedly, to give one by 
which all the members of the firm should be bound. Under 
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such circumstances, is it not a fair presumption that the seal 
was erased at the time when the instrument was given by the 
one party and accepted by the other? If we are to suppose 
that the parties to the transaction were apprised of the law 
applicable to it, the presumption that they acted in accord- 
ance with that law, follows asa necessary consequence. Now, 
we believe that it is a general rule that in civil, as well as in 
criminal cases, parties are presumed to know the law and aet 
in reference to it, unless the contrary appears; and hence, we 
conclude that in a case like the present, where the interest of 
the parties is in accordance with their manifest intent, the 
maxim that omnia presumuntur rite esse acta must prevail. 
We are, therefore, of opinion that his Honor in the Court be- 
low erred, in holding that it was incumbent upon the plain- 
tiff to show that the obliteration of the seal was made before, 
or at the time when the instrument sued upon was executed ; 


and for that error, the judgment must be reversed, and a ve- 
nire de novo awarded. 


Per Curiam, Judgment reversed. 


! 








Doe on the demise of PHAROAH RICHARDSON v. YOUNG N. THORN- 
TON. 


Where a purchaser, under execution, takes immediate possession after the sale; 
there is no reason why the sheriff’s deed, afterwards made him, should not 
relate to the time of the sale, so as to annex the title to. the possession as 
against any transfer subsequent to the sale. 

The obligee in a bond to make title to land, who goes into possession under 
a parol agreement, that he is to occupy the premises till the money become. 
due, is but a tenant at will to the obligor, and cannot maintain ejectment 
or trespass against the latter, or one taking title from him.. 


Tuts was an action of EyEcTMENT, tried before Saunpers, J., 
at the last Spring Term of Johnston Superior Court. 
Both parties admitted that the title to the premises was in 
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one Calvin Simpkins. On the 27th of January, 1855, he en- 
tered into a contract, in writing, to convey the same to one 
Richard Hamlet, on the payment of the last of five certain 
bonds of $600 each, given for the purchase-money, which 
would fall due on the Ist of January, 1860. It was verbally 
agreed between the parties that Hamlet should immediately 
take possession and have the occupation of the premises on 
the execution of the bonds for the price. He did according- 
ly take possession and remained therein, carrying on the bu- 
siness of hotel-keeping for fourteen months, when he leased 
the premises back to Simpkins for the residue of the year 
1856. 

Sometime in August, 1856, the property was sold by virtue 
of a judgment and execution against Simpkins and purchas- 
. ed by the defendant, Thornton, who was then in po session of 
it as the servant of Simpkins. Thornton, from this time, car- 
ried on the business in his own name, Simpkins also remain- 
ing on the premises. On 28th of August, 1857, Thornton took 
a deed from the sheriff, and continued such occupation until 
this suit was brought in September, 1857. Simpkins left in 
April, 1857. 

On 16th of February, 1857, Hamlet, for value, assigned to 
the lessor of the plaintiff all his right, title, claim, and inter- 
est in and to the said bond. And it was eontended that the 
defendant having entered into the premises as a servant un- 
der Hamlet’s lessee, Simpkins, he was estopped to deny the 
title of the landlord to which he succeeded. 

It was contended by the-defendant that Richardson got 
nothing by his purchase in February, 1857, for that defend- 
ant’s title and possession went back to August, 1856, the time 
he purchased the property. On this state of facts, which was 
agreed, it was submitted to the judgment of his Honor, whe- 
ther the plaintiff was entitled to recover. He decided against 
the plaintiff, whereupon he took a nonsuit and appealed: 


B. F. Moore, for the plaintiff. 
Miller, Dortch and @. W. Haywood, for the defendant. 
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Barrie, J. It has long been a settled rule that a deed ex- 
ecuted by a sheriff for land, sokd by him under execution, 
relates to the time of the sale, and operates from that time 
against any subsequent transfer, whether made by the party 
himself or by the sheriff under an execution of a later teste 
against the party ; Dobson v. Murphy, 1 Dev. and Bat. Rep. 
586; Festerman v. Poe, 2 Dev. and Bat. Rep. 103. It cannot, 
indeed, so operate as to support an action of ejectment, or of 
trespass guare clausum fregit commenced before the purchas- 
er, who is not in possession, has taken his deed from the sher- 
iff; Davis v. Evans, 5 Ive. Rep. 525; Presnell v. Ramsour, 
8 Ire. Rep. 505. But where the purchaser, under execution, 
takes possession immediately after the sale, we can perceive 
no reason, why the sheriff’s deed, afterwards made to him, 
should not relate to the time of the sale, so as*to annex the 
title to his possession ‘from the time as against any transfer 
subsequent to such sale. 

Seeing the strength of this position, the lessor of the plain- 
tiff has sought to assail it, by contending that Hamlet, to 
whose rights under the contract of purchase from Simpkins 
he suceeded, acquired the possession of the land as a lessee 
by a parol agreement with the latter, until the time when the 
last bond, for the purchase-money, should be paid, which pos- 
session he had the right to regain from the defendant in the 
present action. To this, the counsel for the defendant, makes 
the unanswerable reply, that whatever may have been the 
equitable rights of Hamlet, or of the plaintiff’s lessor as his 
assignee, each was, in law, bat the tenant at will of the ven- 
dor, Simpkins, and as such, could not maintain ejectment 
against himor egainst the present defendant, who became 
invested with all his legal rights by his purchase under an 
execution against him; Love v. Gates, 1 Ire. Rep. 152. The 
idea that Hamlet, by parol agreement with Simpkins, became 
more than a tenant at will, to wit, a tenant for five years from 
1855, when his contract of purchase was made, until 1860, 
when the last bond of the purechase-money became due,.can- 
not prevail, because such contract, if made, was void and of 
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no effect, under the statute of frauds, Revised Code, chapter 
50, section 11. 

Concurring in the opinion given by his Honor in the Court 
below, that the action cannot be maintained, we must direct 
the judgment of nonsuit to be affirmed. 


Perr Curiam, Judgment affirmed. 








M. ©. C. LAWSON v. ELIAS BAER. 


In an action for a deceit in the sale of a horse, where it appeared that the 
animal sold»was.affected with spavin, and slightly lame from that cause, 
and that there was a knot on the leg affected, which could’be plainly seen, 
but the plaintiff took the nag without seeing it in motion, it was Held that 
the defect being patent, and there being no evidence of any art to with- 
draw plaintiff’s attention, he could not recover. 


Tuts was an action on the case for a precrrr inthe exebange 
of horses, tried before Saunprrs, J., at the Fall Term, 1859, 
of Lenvir Superior Court. 

The following bill of exeeptions is sent up as part of the 
record : 

“Smith, a witness for the plaintiff, testified that he was 
present at the trade. Defendant said she was the Davis mare. 
Witness asked why she was so poor? Defendant replied, she 
had been hauling turpentine with mules. Witness thought 
the mare worth twenty-five dollars more than the horse, which 
defendant got, if sound. But plaintiff said he knew the mare 
better than defendant. Nothing further said by either party. 

Davis testified that his father raised the mare, who had let 
him have her—that she was too fast for him, so he had traded 
her ; that defendant told him she was spavined—had a small 
knot on one of her legs, which easily seen by any one— 
slightly lame. Plaintiff lived near his father’s, and knew 
the mare ; the trade took place the same day defendant got 
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home. She had been worked with mules in hauling turpen- 
tine ; that his father took her out of the wagon because she 
was too fast. 

Herring testified to her being slightly lame. The defend- 
ant offered no evidence.” 

The Court charged that to entitle the plaintiff to recover, 
the jury should be satisfied that the mare was spavined, and 
that the defendant knew of the defect and failed to disclose 
it, unless the defect was such that a person of ordinary pru- 
dence might have discovered it. 

The plaintiff’s counsel asked the Court to add: “ unless the 
defendant, at the time, practiced some art to divert the plain- 
tiff’s attention.” 

The Court asked “ where was the evidence of the defend- 
ant’s having practiced such art?” ¢ 

The counsel replied, “ that was a question forithe j jury.” 

The Court replied, that “ the jury could take it.” Defend- 
ant excepted. 

Verdict for the defendant. Judgment for the defendant, 
and appeal by the plaintiff to this Court. 


No counsel appeared for the plaintiff in this Court. 
J. W. Bryan, for the defendant. 


Pearson, ©. J. A patent defect is one that may be dis- 
covered by the exercise of ordinary diligence. The mare, in 
reference to which the action was brought, ‘* had asmall knot 
on one of her legs, which (could b@) easily seeh by any one, 
and (was)slightly lame.” In the exercise of ordinary diligence, 
the purchaser of a horse should look at the legs and have the 
animal moved. So the defect, in this instance, was patent, 
and the charge of his Honor is supported by Brown v. Gray, 
6th Jones’ Rep. 103, by which the law, in regard to patent 
and latent defects, is considered as settled. 

The interrogatory put by his Honor: “ Where was the evi- 
dence of the defendant’s having practiced such art ?’”’. may be 
taken as an intimation of an opinion that there was no such 
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evidence, which was a matter proper for him to decide. We 
concur with him in the opinion, that there was no evidence of 
the fact. So, the defendant has no right to complain, that in- 
‘stead of deciding it absolutely, he “let the jury take it ;” and, * 
as their verdict corresponds with his opinion and that of this 
Court, it set the matter right. There is no error. 


Per Cvrtam, Judgment aftirmed. 








H) MC. STROUD v. CORNELIA MORROW. * 


‘ ry, 
A devise of “ epiobpenty to my beloved wife, during her natural life or 
widow-hood, with power to dispose of the same by sale, will, or otherwise 
at her discretion,” was Held to confer upon her, she not having married, 


the power to convey the real estate in fee simple. 
‘ ‘ ' 


Action of COVENANT, tried before Bamry, Jat the last 
Spring Term of Orange Superior Court. 

The defendant, Oornelia Morrow, by her deed of bargain _ 
and sale, conveyed to the plaintiff and his heirs certain land, 
lying in the counties of Orange and Alamance, being the same 
mentioned in the plaintiff’s declaration, and by the said deed 
covenanted as follows: “‘ And the said Cornelia Morrow, for 
herself and hersheirs, doth-eovenant with the said H. M. C. 
Stroud and his Reirs, that atand immediately before the de- 
livery of these presents, she hath a’good right and title, and 
lawful power and authority to grant, bargain and sell the said 
premises, and every part thereof, unto the use of the said H. 
M. ©. Stroud — his heirs, according to the true meaning of 
these presents.” The only title or authority to, ‘or over the 
premises, claimed by the said covenantor is under the will of 
her husband, Alexander Morrow, which is as follows: “ All 
my property, botlr real and personal, without any reserve, I 
bequeath to my beloved wife.during her natural lifevor wid- 
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owhood, with full power to dispose of the same by sale, will, 
or otherwise, at her discretion, for her and our common chil- 
dren’s benefit, and especially for the education of our children 
and payment of all just debts. In the event of my wife’s mar- 
riage to another man, it is my will that she have such portion 
of my estate as the laws of North Carolina provide for wid- 
ows, whose husbands have died without wills, and that the 
remainder be divided among my children.” 

The will was duly proved before the making of the deed,. 
and the said coyenantor has not married a second time. It 
was agreed that if by the above will, the defendant had pow- 
er to convey the land for an indefeasible estate in fee simple, 
a norsuit shall be entered, otherwise a judgment to be entered 
for the-plaintiff, and an enquiry of dama settibe awarded as- 
upon a judgment ofened dict. 

» The Court being in favor of the dofendauh on the above 
case, gave judginent aceordingly, and the plaintiff appealed, 


Phillips for the plaintiff. Ks 
No counsel appeared for defendant in this Courts © 


Manty, J. The question presented for decision upon the 
case*agreed, is, as we think, free from: difficulty. The wife’s 
estate for widowhood, is coupled with a power of dispo- 
sition by sale, will, or étherwise, absolute and unconditional. 
There;seems to be no restriction upon it, except that disere- 
tion'in whick her deceased husband so entirely confided, and 
we are aecordingly of opinion that her covfant of*a right to 
convey as %et forth in thé ease is true, and, consequently, the 

action cannot be maintained. 

Our opinion.is based upon the strong and explicit langnage 
employed by the téstater in his will. All préperty is given 
therein td the wife during lite or widowhood, with full power 
to dispose-of the same ; sale, will, or otherwise at her disere- 
tion, for her and their common children’s use and benefit, &c. 

The power to convey by awvill is clear ‘to the point that the 
estateto the wife was not simply~during widowhood, with 
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power to apply the income, but intended to leave it to her dis- 
cretion, if circumstances required it, to-sell in her life-time or. 
to dispose of it by will at her death. The power of sale is 
scarcely less significant. It would be an extraordinary use of 
that term to mean by it, a power to mortgage or pledge fora 
limited time, only to raise moneys or pay debts. 

The power to sell, absolutely, is clear; which disposes of the 
ease before us, and we forpear to disenss the rights of persons 
under the will which may arise upon other possible continge-- 
cies. By reference to the case of Little v. Bennett, 5 Jones’ 
Eq. 156, it-will be seen that an estate given for similar purpo- 
ses to the present, and with a power of sale for the more com- 
plete fulfillment of these purposes, was held to be a tritst es- 
tate with an absglate power of disposition, and that the estate 
in reversion ‘wisubject to be divested by and to the extent 
of the exercise of the power. The case before us, we take it,, 
is governed by, the Principles of that ‘ease. 


%, 


Perr, CugiaM, Judgment affirmed. 


ce 








WIUEIAM HASSELL v. ALEXANDER C. LATHAM. 


Where a sheriff endorsed truly fhe day on which he received a declaration-in 
‘ejectment, returnable to agounty court, and returned on the same “too late to 
hand,” although five days interv between the day endorsed, and the 
return day, it was Held that he was not liable under 17th sec. ied 
of Rev. Code, to’the penalty for making a false return. 


Action of pest, tried before Howarp, Js.at the Tast Spring 
Term of Craven Superior Court. + OF 

The action was brought against the defendant for making a 
false return as sheriff, on # declaration j } ejectment, returna- 
able on the second Monday of March, 1859, the’return day of 
the next County Court. It appeared ‘that the paper in ques- 
tion, was seeemnion the bh ay of March, 1859, arid the de- 
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fendant, as sheriff, endorsed thereon, truly, the day of its 
coming to hand. The return made by him on the said dec- 
laration was, “too late to hand.” It appeared, also, that be- 
tween that day and the return day, there were more than five 
clear days intervening.’ Afterwards, by leave of the County 
Court, the sheriff amended his return by striking out too late 
to hand, and returning and substituting as follows: “This 
writ came to hand Tuesday evening, March 8th, 1859, and 
from that day till Thursday, which was too late to exe- 
cute, I, and my deputies were engaged in returning writs, 
&c., in my hands before this writ was received, so that I could 
not serve this writ on the defendant, who lives twenty miles 
from Newbern, where I then was attending to other business 
of my office, and during which time I| did nar eee the defend- 
ant.” 
, The Court instructed the jury that plaintit not entitled 
to recover on this state of facts. Plaintiff excepted. 

Verdict and judgment for defendant,«and appeal by the 
plaintiff. “ 


J. W. Bryan, for the plaintiff. 
Haughton, Green, Stevenson and Mefae, for defendant. 


Manty, J. This is an action for the penalty of five hun- 
dred dollars, under the provision of our code; which compels 
the sheriff to make true return of all process‘ to him directed ; 
Rev. Code, ch. 105, sec. 17. 

To subject one to the heavy penalty of the statute, the false- 
hood must be stated as a fact, and not merely by way of in- 
ference from facts. * 

An instance of the former kind is found in the case of Lem- 
it v. Freeman, 7 Tred. Rep. 317, where the ‘return was, simp- 
ly, too late fo hand, which was held to be false, when the 
sheriff was shown to have had it in his hands seventeen days. 
An instance of the latter will be found in Lemit v.-Mooring, 
8 Ired. Rep. 312, where the return was, “This writ came to 
hand on 22d of February, 1847, wee the term of Martin 
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Superior Oourt of law, and from that day, until Friday, inelu- 
sive, of that Court, I, and my deputies were engaged, so that 
I could not serve said writ on defendant, who lives fifteen 
miles from the court-house, &c., and this was held to be nota 
false return. If any thing was false about it, it was a mere 
inference from facts truly stated. 

The return, in the case before us, is, “received March 8th, 
1859, too late to hand.” This falls directly within the case of 
Lemit v. Mooring, supra. The day of its reception is endors- 
ed—the day of its return is known—the “too late to hand” 
in this case, is merely a false inference ; if false, at all. The 
distinction between our case, and the case of Lemit v. F'ree- 
man is, that in the latter, no facts are given, other than “too 

and, standing thus alone, it is a statement to 
ive days did not intervene between its recep- 
tion and re y, which was false in fact. | 

The amendment of the sheriff’s return, which was allowed 
by the County Court of Craven, did not, in any respect, alter 
its charfieter. It was still, a statement of facts with a false 
inferente. Indeed, the amended return seems to have been 
copied from the return made by the sheriff, in the case of Le- 
mit v. Mooring, and the latter case would, therefore, be a di- 
rect authority against the maintenance of this action upon the 
amended return. So, that which ever way you take it, upon 
the original, or upon the amended return, the action cannot 
be supported. 

This makes it upnecessary for us to consider the propriety 
of the amendment*allowed by-the County Court. The action 
could not be maintained upon the return in either form, and 
the instruction of the Court below, was correct. 


Prr ‘Curiam, Judgment affirmed. 
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JOHN LAWS v. NORTH CAROLINA RAIL ROAD COMPANY. 


It is not the duty of the owners of eattle, in this State, to keep them within 
enclosures, so as to prevent them from trespassing upon the lands of others. 


Tuts was an action of trespass v7 e¢ armis, tried before Diox, 
J., at the Fall Term, 1859, of Orange Superior Court. 

The action was brought to recover the value of a cow which 
was killed on the defendants’ railroad, by running over it 
with a locomotive. It was agreed that judgment should be 
rendered for the plaintiff for $30 and costs of suit, unless up- 
on the further facts stated, the Court should be of opinion in 
favor of the defendant. The defendant was,the. proprietor of 
the track, by purchase, and for one hundred feet on each side 
of it when the cow was killed, and the plaintiff was owner of 
ho adjacent lands. The train, at the time, being the passen- 
ger train, was running at its usual time and speed. The track 
of the road was not enclosed. The defendant's counsel contend- 
ed, that the defendant was not responsible, because they were 
running their train according to their chartered rights, and 
the plaintiff was a trespasser, in the first instance, by suffer- 
ing his cow to get upon the road of the defendant. 

His Honor was of opinion against the defendant on the 
case agreed, and gave judgment accordingly, from which the 
defendant appealed. 


Norwood, for the plaintiff. 
Graham, for the defendant. 


Barrie, J. The case agreed presents the question, wheth- 
er it was the duty of the plaintiff to keep his cattle within his 
own enclosure, so as to prevent them from trespassing upon 
the road of the defendant. In England, where all, or nearly 
all the lands are enclosed by the respective owners, the law 
requires that each proprietor shall keep his horses, cattle, and 
other live stock on his own premises, and if he permit them 
to go upon the land of another it will be a trespass, for which 
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‘he will be responsible. In the first settlement of this country 
by our ancestors, the condition of things was so entirely dif- 
ferent, that we were compelled te adopt another rule. Here, 
only a very small part of the lands, that is, such as were actually 
in cultivation were enclosed, and it was impossible for the pro- 
prietors to keep their comparatively numerous flocks and herds 
within the bounds of their enclosures. These flocks and herds 
were, therefore, allowed te go at large, and, as early as the year 
1777, every planter, was compelled, under a heavy penalty, 
to keep a sufficient fenee, at least five feet high, about his 
‘cleared ground under cultivation, during crop time. This was 
manifestly done to prevent disputes, and possibly worse con- 
sequences, arising-frem damages done to grewing crops by 
the ravages of {ivesstock ; and the act proceeds upon the as- 
sumption thu’ the live stock, whether consisting of horses, 
cattle, or hogs, were not to be kept up by their owners, but 
might lawfully be permitted te range atlarge. The daw, then, 
directly sanctioned what the necessities of the people requir- 
ed; to wit: the establishment of a general common because 
of vicinage threnghout the State. See 2 Black. Com. 33. 

As the plaintiff was net bound te keep up his cow, so as to 
prevent her frem going on the read, we think that the defend- 
ant was prima facie responsible for having killed her, ayd 
there is nothing stated in the case to vary that responsibility. 
Had it appeared that the engineer employed the usaal mode 
for driving cattle from the track of the road, by means of the 
steam whistle, then the defendant might have been excused 
ander the authority ef the case of Aycock v. Wilmington and 
Weldon Rail Road Co., 6 Jones’ Rep. 231. But im the ab- 
sence of-such proof we must hold the defendant diable for the 
damage caused by the negligence of its servants. 


Per Curiam, Judgment affirmed. 
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BURR HIGGINS v. THE NORTH CAROLENA RAIL. ROAD: 
COMPANY. 


The contents of a letter from the plaintiff to the defendant,.is only evidence 
to prove a demand, orto show the pertinency, or explain. the meaning of 
any reply which the defendant may have made to it. 

Where a letter written by the plaintiff, strongly stating his ease, was permit- 
ted to be-read to the jury,.and pressed by his counsel in the argument, it 
was held to be error to pronounce: that the whole letter had become evi- 
dence, by the-defendant’s relying on a part of it for his defense. 


Tats was an action on TuE-casr, tried before Barmy, J., at 
the last Spring Term of Guilford Superior Court. 

The declaration was against the defendant as a common 
earrier, and for negligence in not delivering-at Raleigh cer- 
tain boxes, eontaining parts of a steam engine which the 
plaintiff was. sending te New York, to be altered and re-ad- 
justed. Before the snit was commenced, the plaintiff wrote 
a detailed statement of the transaction to his counsel, from 
which it appeared that he had put this machinery in the hands 
of the defendant’s agent at Greensboro’, to be delivered the 
Monday following to the Raleigh and Gaston Rail Road Com- 
pany, at Raleigh, on the way to New York via Norfolk; that 
the boxes were not delivered at Raleigh, but sent on to Golds- 
boro’, and detained there for more than three months; that 
nothing could be learned of this machinery for most of this 
time, and that in consequence of not getting these parts of the 
engine to New York, the plaintiff had to buy other machine- 
ry. The letter proceeds to comment argumentatively on the 
eondnect of the defendant’s officers, and claims that the com- 
pany should pay him ten dollars a day while the goods were 
delayed. This letter had been laid before the board of di- 
rectors, of the company, and by its order, referred. to: the pre- 
sident of the company, to enquire into the facts of the claim, 
and, in case he was satisfied of the liability of the company, 
he was authorised to settle it. Sometime afterwards, the plain- 
tiff called on the president to know the result of his enquiries, 
and his determination in the premises, who informed him thar 
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he had not had time to make the investigation. Whereupon, 
the letter was returned to the plaintiff, and this suit brought. 
The reading of the letter to the jury was objected to by the 
defendant’s counsel, but allowed by the Court. Defendant 
excepted. 

On the argument of the canse, the letter was commented 
on by the plaintiff’s counsel at length, and some parts of it 
by the defendant’s counsel. The Judge, in charging the jury, 
informed them that there were no adimissions by the defend- 
ant going to show any liability to the plaintiff. The counsel 
for the plaintiff then stated that a portion of the letter had 
been commented on by the counsel for the defendant, and he 
asked his Honor to instruct the jury that if the defendant re- 
lied on-any part of the letter, as evidence for him, it made 
the whole of it. evidence for the plaintiff. The Court here 
asked the defendant’s counsel if he relied upon parts of the 
letter; to which he replied that he did. Upon this, the Court 
instructed the jury that the whole letter was evidence. De- 
fendant again excepted. 

Verdict and judgment for the plaintiff, from which defend- 
ant appealed. 


Morehead and McLean, for the plaintiff. 
Gorrell, for the defendant. 


Battie, J. It is apparent from the bill of exceptions, that 
an error was committed against the defendant, by the unqual- 
ified admission in evidence of the letter from the plaintiff to 
one of his counsel. An attempt seems to have been made to 
correct that error, but we are unable to discover that it was 
done so effectually as to remove entirely the prejudice which 
it was well calculated to create, and no doubt, did create, 
against the defendant’s cause; and, for that reason, we feel 
constrained to reverse the judgment and grant a vendre de 
novo. 

In saying that the letter from the plaintiff to his attorney 
was admitted without qualification, we are not unmindful of 





IN THE SUPREME COURT. 





Hoggins v. Rail Road Company. 





the fact that his counsel contends that it was offered and re- 
ceived in evidence, only for the purpose of showing that it 
was laid before the board of directors, and thereby proving a 
demand made on the company. It was certainly competent 
only for that purpose, or to show the pertinency, and explain 
the meaning of any reply which the defendant, through its offi- 
cers, may have made to it. See Overman v. Clemmons, 2 Dev. 
and Bat. Rep. 185. But whatever may have been the ground 
upon which the letter was admitted, the ease does not show any 
restriction, either in its reeeption, or in the use made of it. Itis 
simply stated that it was offered, and, notwithstanding the de- 
fendant’s objection, was admitted in evidence, and afterwards 
that it was commented upon at length by the plaintiff's counsel. 
Surely, it was error in the Court to permit a letter which tend- 
ed to prove the plaintiff’s whole case, to be thus used, when 
the only purpose fur which it was competent, was the very 
restricted one of proving a demand made by the plaintiff on 
the defendant, or of showing the pertinency and meaning of any 
reply which may have been made to it. 

The question remains, was this error cured by the action of 
the Court afterwards? and we think very clearly that it was 
not. The Court instructed the jury, that “there were no ad- 
missions by the defendant, going to show any negligence or 
liability to the plaintiff in the action.” Well might the Court 
say that there were no admissions by the defendant, for there 
manifestly were none, but the Court did not go on and say 
that the plaintiff’s letter was not competent to prove the de- 
fendant’s negligence and consequent liability. A vagne in- 
ference that the Court so intended, may, perhaps, be drawn 
from the next motion of the plaintiff’s counsel, and the Court’s 
response to it. After the full comment which the plaintiff’s 
counsel‘ had made upon the letter, the defendant’s counsel fol- 
lowed by commenting upon certain parts of it. This he clear- 
ly had the right to do, notwithstanding his previous objection 
to the admission of the evidence. It was at this stage of the 
case that the counsel for the plaintiff called upon the Court 
to instruct the jury that if defendant’s counsel relied upon 
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any part of the letter, the whole of it was competent as evidence 
for their consideration. Upon an enquiry from the Court, the 
counsel for the defendant replied that he did rely upon cer- 
tain parts of it. It will be noticed that the Court had not be- 
fore, nor did then, inform the counsel that the letter was not 
fully before the jury as evidence of the truth of its statements ; 
and even, if the Court intended to withdraw the letter, or 
supposed that it had done so, the counsel was well warranted 
in the belief that such was not the fact. We cannot impute 
to the counsel the folly of doing or saying any thing to admit 
the letter as full evidence in the cause, after he had objected 
previously to its admission at all. He must have supposed 
that it was already in evidence before the jury, and he only 
intended to insist upon his right to make the best use of it he 
could. If he were mistaken in his supposition, it was 4 mis- 
take into which the conduct of the presiding Judge had led 
him by not informing the jury distinctly, that the letter was 
not evidence before them to prove the truth of the statements 
which, it contained, but, at most, could be used by the plain- 
tiff only to show-a demand. The jury were probably misled 
by the course pursued by the Court, and as defendant’s cause 
may have been prejudiced thereby, the judgment must be re- 
versed, and a new trial granted. 


Per Curiam, Judgment reversed. 








Doe on the demise of MARY ANN JONES v. WILLIAM NORFLEET. 


Where a testator, owning a parcel of land embracing two towa lots, on which 
he had settled a woman, having built her a dwelling on one lot and an out 
house on the other, and permitted her to enclose a garden, partly on each 
“Jot, and to use the whole parcel enclosed within one fence, devised to her 
the lot of ground and house thereon erected in the said town where she 
now lives,” it was Held, that the whole parcel, peace both lots, passed 
by thelevise. 
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Tis was an action of EyEcTMENT, tried before Saunpers, J., 

at the last Spring Term of Edgecombe Superior Court. 
CASE AGREED. 

The lessor of the plaintiff, a colored woman, claims title 
under the will of Henry S. Lloyd, made in 14860, which con- 
tains the following clause: “I give and devise to Mary Ann 
Jones, a free colored woman, of the said town of Tarborough, 
and to her heirs and assigns forever, the lot of ground and the 
house thereon erected in the said town, on which she now 
lives.” 

The defendant, William Norfleet, being authorised, as ex- 
ecutor, to sell his testator’s real estate in the town of Tarbo- 
rough, except such as was specifically devised, took posses- 


sion of lot 118, insisting that lot only 107, passed to the lessor 
of the plaintiff. (See diagram.) 





Part not inclosed. 
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The two lots adjoin each other, and together econstitate 
one acre, and are enclosed under one fence, except nine or 
ten feet of lot 118 at the upper end, which was difficult of 
enclosure on account of its steep descent. They are situated 
,in the suburbs of the town. . 

In the year 1856, before the lots were enclosed, the devisor 
erected on jot 118 an ice-house, at a eost of some 800 dollars, 
for the purpose of storing ice for the use of a tavern in the 
same town, of which he owned one half, which tavern he di- 
rects in his will to be sold. 

The said two lots were surrounded by a board fence in 1857, 
and in the same year the devisor built the dwelling-house on 
lot 107 for the lessor, who immediately thereafter took pos- 
session, and has continued to reside in it ever since. 

There is not, nor has there been, any designation of a divid- 
ing line between the two lots. In the spring of 1859, the les- 
sor of the plaintiff enclosed a small portion of the ground for 
a garden. There is on lot 107, a smoke-house, which was 
built when the dwelling was erected by the devisor, and af- 
terwards he built om lot 118, for use of the lessor, a emall 
privy. Beside the ice-house, on lot 118, the devisor built in 
1858, a rnde cabin for an aged slave, whom he had in charge, 
to which is attached quite a small garden, which was used by 
this slave. The lessor had the use, for the purpose of cultiva- 
tion, of all the residue of both lots. 

In the plan of the town, the lots are fifty yards square, by 
aetual measurement, and according te such measurement, part 
of lessor’s garden and the privy are situated on 118. The 
devisor aceuired both these lots from the same person, at the 
same time. He resided near them and frequently saw them, 
but whether he knew where the line between them would 
run, cannot bestated. ‘Phere is no mark or trace of the bound- 
ary of the upper end of 118. 

It was agreed, by counsel, that if his Honor should be of 
epinion that the plaintiff wae entitled to recover on the fore- 
going statement of facts, judgment should be rendered accord- 
ingly, otherwise jadgment for the defendant. 
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His Honor pro forma gave judgment for the plaintff, and 
the defendant appealed. 


Dortch, for the plaintiff. 
iB. F. Moore, for the defendant. 


Manty, J. The case turns upon the proper constrnction 
of the bequest to the lessor, contained in the will of Henry 8. 
Lloyd. 

The facts are distinctly and clearly stated, and after duly 
considering them, in connection with the language of the will, 
we are of opinion that the entire parcel of ground, embracing 
lote 107 and 118, passed under the devise, except such por- 
tions as had been appropriated by the devisor to the ice-house 
and to the cabin and garden of the old slave. 

The term Jot, used in the description of the ground devised, 
is not found in such connection, nor empleyed in such way as 
to lead to the conclusion, that the testator had in his mind, at 
the time, a plan of the town, and intended to restrict the oe- 
cupation then enjoyed by the woman, to the lot in thé plan, 
on which her dwelling-house stood, bat we suppose the term 
“Jot,” was used- as synonomous with piece or parcel, and in 
such case, it would clearly embrace not only the spot on 
which the house or houses stood, but also, all the ground 
which was used as appurtenant to the dwelling. In the case 
of Stowe v. Davis, 10 Ire. Rep. 431, the phrase, “the planta- 
tion on which I now live,” was held to embrace two tracts, 
bought at separate times and from different individuals, but 
which had been worked together by the testator as one plan- 
tation. And in the case of Bradshaw v. Ellis, 2 Dev. and 
Bat. Eq. 20, it was held that the expression, “ my plantation,” 
carried two parcels, not adjoming, which had been worked 
together. 

It seems that one of the out-houses, belonging to the dwell 
ing, was situated on lot 118. The garden, used by her. was 
partly on one lot and partly on the other. Both lots are ia 
one general enclosure, and the possession and use by the we 
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man, extends over the whole, except that part actually occu- 
pied by the iee-house and by the cabin and smail garden of 
the old slave, as above stated. These faets, which it is pro- 
per for us to eonsider, “in fitting a thing to the description,” 
strengthen the conclusion, that the gift to the woman is not 
eonfined to the fifty yards square, called a lot in the plan of 
the town, but extends, at least, to the lands enclosed and used 
in connection with the house. A different construction would 
create the necessity of making a change in the location of the 
out-house, garden, fences, &c., which, if the testator had in- 
tended, he would hardly have failed to notice. 

Our opinion, then, is, that there is no errorin the judgment 
upon the case agreed. 


Pr Curiam, Judgment aftirmed. 








HEZEKIAH ROBERSON v. SAMUEL KIRBY. 


In an action on the case, under the statute, Rev. Code, ch. 16, sec. 2, for an 
injury to adjoining land, by one’s setting fire to his own woods, without.a 
notice in writing, it was Held that the proof of a waiver of a written notice 
was an answer to such action. 


Action on the cas, tried before Saeruerp, J., at the last 
Spring Term of Brunswick Superior Court. 

The plaintiff declared in two counts—one for the negligent 
use of fire by the defendant, whereby his woods were burned, 
and, secondly, in case upon the statute, for injury to his trees 
by defendant's setting fire to his own woods, without giving 
notice in writing. 

It was in evidence, that the defendant did set fire to his 
own woods on 9th of March, 1858, and that he gave no notice 
in writing to the plaintiff, who was the owner of an adjoining 
tract of land, the woods of which were burned. The plaintiff 
had been informed of the defendant’s intention to burn his 
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woods, and on the day the fire was set out, cautioned him to 
be particular, lest he might do injury to himself and others. 
The fire in the plaintiff’s woods was seen on 11th of March. 
The plaintiff was with the defendant while the fire was burn- 
ing on the 8th. 

The defendant offered a witness, who stated that soon after 
the fire had burned the plaintiff’s woods, the plaintiff said, 
“ we had a fine time for burning, and while we were at it, I 
wish we had burned a certain other part of my woods,” point- 
ing to the place. 

The Court charged, (among other things not excepted to) that 
the plaintiff had a right to insist upon a notice, in writing, if 
he pleased ; but he might waive it ; and if the jury found that 
he gave his consent to the defendant’s setting the woods on 
fire, he thereby discharged him from the action. Plaintiff 


excepted. 
Verdict and judgment for defendant. Appeal by plaintiff. 


Baker, for the plaintiff. 
No counsel appeared for the defendant in this Court. 


Pearson, ©. J. The first count, for an injury at common 
law, cannot be sustained, because there was no proof of neg- 
ligence. 

The second count, under the statute, cannot be sustained ; 
for, however it may be in respect to an indictment, or an ac- 
tion for penalty, we concur with his Honor that, in an action 
for the injury done to the plaintiff, proof that he waived his 
right to a notice in writing, is an answer to the action. The 
notice being required for his benefit, it may, of course, be 
waived in respect to himself; and if damage ensue, in the ab- 
sence of proof of negligence on the part of the defendant, it is 
damnum absque injuria, and falls under the maxim voluntas 
non fit injuria. Indeed, to maintain an action in favor of 
one who is present and concurs in the act, would be to aid. 
him in committing a fraud on the defendant. 

There is no error. 


Per Curiam, Judgment affirmed. 
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JOSEPH W. GILMER v. JOHN W. McMURRAY. 


Where, upon the transfer of a note, an endorsed credit was overlooked, so 
that the endorsee paid the full amount called for in the face of the paper, 
and afterwards on being applied to and the mistake pointed out, the en- 
dorser said, he was willing to do what an honest man ought to do, and 
paid back the amount of the credit thus overlooked, it was Held that this 
was no promise, express or implied, to pay, nor was it a distinct acknowl- 
edgement of a subsisting debt, so as to repel the statute of limitations, 


Tus was an action of assumpsit, tried before Suernerp, J., 
at a Special Term (January, 1860,) of Guilford Superior Court. 

Rankin and McLean were indebted to the defendant, as 
guardian of certain minor heirs, and afterwards, upon ap- 
pointment of Gilmer to that office, the note of Rankin & Me- 
Lean was transferred to him by the defendant’s endorsement. 
Two payments had been endorsed on the note, which were 
not noticed at the time of the transfer, and the plaintiff allow- 
ed the full value called for in the face of the note. After- 
wards, the parties met at the office of Mr. Gorrell, in Greens- 
borough, and the plaintiff pointed out the mistake and claim- 
ed to have the amount of these credits refunded to him. The 
defendant said “he was willing to do what an honest man 
ought to do” in the matter. It was then submitted to Mr. 
Gorrell to revise the transaction, and ascertain whether the 
mistake complained of existed. Upon examining into the mat- 
ter, Mr. Gorrell ascertained that there was a mistake and 
overpayment to the amount of these endorsed credits, which 
the defendant immediately rectified by paying back the 
amount, with interest, in money. The defendant being sued 
on the endorsement, pleaded the statute of limitations.—to 
which the plainiiff replied, the above transaction as a new 
promise to pay. The Court held that this was not a good re- 
ply to the statute. Plaintiff’s counsel excepted. 

Verdict for the defendant, and appeal by the plaintiff. 


McLean, for the plaintiff. 
Morehead and Gorrell, for the defendant. 
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Barriz, J. Whether a special replication of a new prom- 
ise can be relied on to take the case out of the operation of 
the statute of limitations, when the action is brought by the 
endorsee against the endorser of a note, it is. unnecessary for 
us to decide, for we cannot find in the facts stated in the pres- 
ent case any evidence of such promise, either express or im- 
plied. The rule has been so often laid down by our Court, as 
to have become trite, that fo repel the bar of the plea of the 
statute of limitations in the action of assumpsit, there must be 
an express promise to pay, or a distinct acknowledgement of 
the:claim as an existing debt, from which a promise to. pay 
it, may be implied; see Vass v. Conrad, ante 87, and the ea- 
ses therein cited. There is certainly, in the present case, no 
pretence that the defendant expressly promised to pay the 
debt in dispute, and, to our apprehension, there is nothing 
shown from which it can be inferred that he acknowledged, 
or intended to acknowledge it. From the testimony of Mr. 
Gorrell, it appears that the defendant, as the former guardian 
of some minor children, had failed to pay the plaintiff, who 
had been appointed his successor in the office, a certain sum 
which was'due to the wards. This failure had been caused 
by the omission to take into account two credits eudorsed on 
the note of Rankin & McLean, which had been assigned to- 
gether with others by the defendant to the plaintiff. The 
omission was rectified by the payment of the amount of these 
eredits, but the payment was manifestly not one in part of the 
Rankin & McLean note, and had no reference to the defend- 
ant’s liability as the endorser thereof. It was made simply to 
correct a mistake, and for no other purpose whatever. The 
defendant neither did any thing or said any thing, that touch- 
ed his liability as the endorser of the note in question, and 
therefore, there was no acknowledgement of the debt as his, 
from which there can be inferred a promise that he would pay 
it. We concur in the opinion of his Honor, in the Court be- 
low, that the plaintiff cannot recover, and the judgment of 
nonsuit must be affirmed. 


Per Curiam, Judgment affirmed. 
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CAPE FEAR AND DEEP RIVER NAVIGATION COMPANY v. 
GEORGE WILCOX. 


One who prevents the performance of_a condition, or makes it impossible by 
his own act, shall not take advantage of the non-performance. 

Where a statute, incorporating a company, gives a remedy by the sale of stock 
within three years after an assessment, and then by a suit for the balance 
due, it was Held the plaintiff had three years from the sale of the stock, 
to bring suit for the balance; for, until such sale, no balance could be as- 
certained. 


Action of assumpsir tried before Bary, J., at the last Spring 
Term of Chatham Superior Court. 

The plaintiff declared under the 9th section of the acts of 
1848, incorporating the Cape Fear and Deep River Naviga- 
tion Company, to recover the balance due on the following 
subscription. 

“ We, the subscribers, promise to pay the amount annexed 
to our names, provided that the ‘suits now pending in Moore 
court of Equity, are decided in our favor, and that it is un- 
derstood that we pay no instalment or money, for the opening 
of the river, until these suits are decided in our favor. Feb- 
ruary 28th, 1849. 

“George Wileox, - ~- -; - = $750.” 

The suit referred to, was compromised by the defendant’s 
paying the cost and some money, and taking a release and deed 
of quit claim from Williams, his adversary in that suit. Nothing 
was ever paid by the defendant on his subscription, but, after 
the last assessment, on the stock subscribed, was made, to wit, 
20th of January, 1853, the defendant’s stock was regularly 
sold on the 9th of May, 1854, in strict ‘pursuance of the sec- 
tion of the charter above referred to. Under this state of 
things, the Judge instructed the jury that the plaintiff was enti- 
tled to recover. Defendant excepted. / 

Verdict for the plaintiff, from which defendant appealed. 


Haughton, for the plaintiff. 
Phillips, for the defendant. 
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Pearson, C. J. One who prevents the performance of a 
condition, or makes it impossible by his own act, shall not 
take advantage of the non-performance. Lord Coxe illus- 
trates the rule by this case: If A be bound to B, that J. S. 
shall marry Jane G. upon such a day, and before the day B 
marry with Jane, he shall not take advantage of the bond, for 
that he, himself, is the mean that the condition could not be 
performed, and this is regularly true ip all cases.” Co. Lit. 
20 b. 

In our case, the defendant, by compromising the suits, and 
acquiring the right of Williams, by means of his reiease, 
made the condition impossible, and, according to the rule, 
cannot take advantage of its non-performance in order to de- 
feat his subscription. 

This action is not barred by the statute of limitations, for a 
sale of the stock was made within less than three years after 
the assessment, and this action, for the balance after deduct- 
ing the proceeds of the sale, was commenced within less than 
three years after the sale, at which time the balance due was 
ascertained, and the cause of action for the balance accrued. 

Admit that the remedy given by the statute is cumulative, 
and that the plaintiff might have brought an action of assump- 
sit, at common law, for the amount assessed, and that the com- 
mon law action was barred by the statute of limitations when 
the writ in this ere issued, the remedy given by the statute 
embraces not simply a sale of the stock, but also an action 
for the balance, and as the election to pursue the statute rem- 
edy was made within three years after the assessment, no 
question can be made as to its not being in time ; and, being 
commenced in time by a sale, the other branch of the reme- 
dy, to wit, an action for the balance was not barred, until 
three years after the sale, because that right of action did not 
accrue until the sale. There is no error. 


Per Curt, Judgment affirmed. 











JEFFERSON FISHER vo. JOS. J. B. PENDER. 


Where, upon the face of an instrument, it appeared that one signed, sealed and 
delivered it, in order to bind the firm of which he was a member, and not 
as his own individual deed, it was Held he could not be held individual- 
ly bound. 


Tuts was an action of pest, commenced by a warrant before 
a justice of the peace, and brought, by appeal, to the Superior 
Court of Edgecombe, where it was tried last Term, by Saun- 
DERS, J. 

The plaintiff declared on the following sealed instrument : 

“Due J. Fisher, forty-five dollars, for value received, 12th 
October 1854. 

Prnper & Bryan, (seal.)” 

The execution, by the defendant, Pender, was admitted. It 
was given by him for a balance of a partnership debt, due on 
a trading between plaintiff and Pender & Bryan, as partners. 
It was admitted, also, that Pender had no authority to bind 
the firm by deed. 

It was insisted, on behalf of the plaintiff, that the bond was 
good as the deed of Pender. 

The defendant pleaded the general issue and statute of lim- 
itations. And the foregoing facts being agreed by the parties, 
the case was submitted for the judgment of the Court. 

His Honor being of opinion with the defendant, on the case 
agreed, gave judgment, accordingly, from which the plaintiff 
appealed. 


Moore and Bridgers, for the plaintitf. 
No counsel appeared for the defendant in this Court. 


Barris, J. The bill of exceptions in this case, presents the 
question, whether an instrument, in the form of a sealed, prom- 
issory note, given by one partner, in the partnership name, 
and for a partnership debt, but without any authority to bind 
the other partners by a deed, is the bond of the partner who 
signed it. 
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Mr. Collyer, in his valuable work on partnership, says that 
“where a partner executes a deed for himself and his copart- 
ner, it has frequently been decided that he himself is bound, 
though his copartner is not.” Coll. on Pars. p. 444, sec. 471, 
Perkins’ Edition. Several cases have been referred to by the 
counsel for the plaintiff, in this and other States of the Union, 
in which similar language has been used. In North Carolina, 
the rule, though so stated, has never been directly adjudicat- 
ed. See Blanchard v. Pastewr, 2 Hay. p. 590 of the 2nd. 
Edition. Person v. Carter, 3 Murph. Rep. 321. orton v. 
Child, 4 Dev. Rep. 460. Spears v. Gillett, 1 Dev. Eq., 466. 
Wharton v. Woodburn, 4 Dev. & Bat. Rep., 507 and Frone- 
harger v. Henry, 6 Jones’ Rep. 548. The only English case 
relied upon for his position, by Mr. Collyer, is Addiot v. Da- 
vis, 2 Bos. & Pul. Rep., 338, and it is necessary that we should 
examine that case with some care; for by a proper analysis of 
it, we apprehend that the true rule, upon the subject which 
we are now discussing, may be ascertained and applied. It 
was an action of debt on a bond, to which the defendant plead- 
ed the general issue of non est factum. On the trial, it ap- 
peared that the bond sued on was given to the plaintiff by the 
defendant, as surety for a third person ; that previous to its 
execution, the defendant having brought it to the plaintiff’s 
counting house, filled up with his own name only as a surety, 
it was objected on the part of the plaintiff, that he meant to 
have the joint security of the defendant and his partner, one 
Marsh ; that upon this objection being made, the bond was, 
with the consent of the defendant, but in the absence of 
Marsh, altered into a joint and several bond in the name of 
the defendant and Marsh, and being signed by the defendant, 
“Davis & Marsh,” was, by the former, regularly sealed and 
delivered as his deed ; and that Marsh, on being informed of 
the transaction, expressed his disapprobation of what the de- 
fendant had done. Upon this evidence, it was insisted, on 
the part of the defendant, that there was no regular single ex- 
ecution of the bond, there being but one seal, against which 
were set the names of “ Davis & Marsh,” and that the execu- 
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tion, therefore, being insufficient, as against both, was insufli- 
cient also as against the defendant. A verdict was found for 
the plaintiff, with leave to the defendant to move to have the 
verdict set aside and a nonsuit entered. Accordingly, a rule 
nist having been obtained for that purpose, on a former day, 
it came on to be argued, and was argued before the Court of 
Common Pleas by counsel on both sides, when Lord Expon, 
who was then the Chief Justice of that Court, pronounced for 
himself and his brethren, the following opinion. 

* The alteration which was made in the bond, appears to 
have been as much the act of the defendant as of the plaintiff, 
so that no argument in his favor can be drawn from that cir- 
cumstance. His single security being objected to, he offered 
to execute a bond for himself and his partner, Marsh, having 
no authority from the latter to bind him. The way in which 
the obligation begins is this: ‘ Know all men by these pre- 
sents, I, T. Davis and G. Marsh,’ &c. The defendant meant 
it to be his several bond, and the joint and several bond of 
himself and Marsh. Having no authority to bind Marsh, the 
bond becomes the several bond of the defendant, but not the 
joint and several bond of himself and Marsh. The bond be- 
ing sealed and delivered is sufficient, and we would, if it were 
necessary, hold him to have described himself by the name of 
‘T. Davis and G. Marsh,’ and to be estopped from showing 
that his name is T. Davis only.” 

It is apparent, from this case, that one partner may bind 
himself by deed, by signing it in the name of the partnership, 
provided, he seal and deliver it as his own deed, as well as 
that of the partnership, and he will be bound by the instru- 
ment, though the other partner or partners will not, unless he 
had their authority, under seal, to execute for them. That is 
the true rule, and it is in accordance with the well established 
principles which govern the execution of deeds. <A deed is a 
written instrument, signed, sealed and delivered by the par- 
ties, and on account of its solemnity, it estops them from de- 
nying anything therein asserted. But, in order to have this 
effect, it must be signed, sealed and delivered as the deed of 
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him who is to be bound by it. If it be delivered as the deed 
of another, and in the name of another, we apprehend it would 
not bind the person who signed and sealed it, because it was 
not executed as his deed. He did not intend to be bound by 
it, and the party to whom it was delivered did not intend that 
he should be bound by it, and it would be strange that it 
should operate contrary to the intention of both the parties to 
it. See Delius v. Cawthorn,2 Dev. Rep., 90. It is true that 
one person may bind himself by deed for another, as for in- 
stance, an agent for his principal, but to do so, he must pur- 
port and intend to bind himself by signing and sealing the in- 
strument with his own name, and with his own seal, and then 
deliver it as his own deed. Appleton v. Binks, 5 East. Rep., 
148. So, one partner may bind himself by deed for the firm, 
and he will be bound if he sign, seal and deliver it as his own, 
though he may also intend that it shall operate as the deed of 
the partnership ; but it would be against principle, to hold 
him bound by an instrument, which, upon its face showed 
that he did not sign, seal and deliver it as his own individual 
deed, but as the deed of the partnership of which he was a 
member. In the case before us, the instrument sued on is in 
that simplest form of a promissory note, commonly called a 
due bill. As such it was intended to be given by the makers 
and to be received by the payee. The addition of a seal al- 
tered its character, and made it a bond, but it was not sealed 
and delivered as the deed of the defendant, Pender, but of the 
firm of which Pender and Bryan were members. There is 
nothing on the face of the instrament to show that the plain- 
tiff received it otherwise than as the deed of the partnership, 
and in that particular it differs essentially, as-we have already 
seen, from the case of Hiliot v. Davis, npen which we have 
heretofore commented. It was upon the principle that the in- 
strument, in the case of Sellers v. Streator, 5 Jones’ Rep. 261, 
did not purport to be, and was not intended to be, the individ- 
ual bond of the member of the partnership who signed and 
sealed it, that we held that it could not be treated as his bond, 
and upon the same principle, the present case must be deci- 
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ded against the plaintiff. In all the other cases inthis State, 
in which it was incidentally said, (for in none of them was it 
directly decided,) that a member of a partnership might bind 
himself by a bond, by signing, sealing and delivering in the 
partnership name, the distinction was not adverted to be- 
tween a case like that of Zlliot v. Davis, and one like Sellers 
v. Streator, or the present. If the party intend that the in- 
strument shall operate according to its purport, as his bond, 
it shall do so, and none the less because of his intending it to 
operate as the bond of the other partners also ; but if it were 
his intention, as appears from the instrument itself, that it 
should bind the firm, and not himself alone, then it shall not 
be taken to be his individual bond. When thus executed for 
the purpose of securing a partnership debt, although it cannot 
be sued on asa bond of the firm, or of the partner who signed 
and sealed it, yet in an action on the contract, express or im- 
plied, which created the debt, it may aid other evidence of 
the contract, by showing the amount of the debt, and the time 
of the payment agreed on. See Fronebarger v. Henry, ubi 


supra. 
Per Curiam, Judgment affirmed. 
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STATE v. DANIEL WORTH. 


The delivering of a copy of an incendiary publication to one individual, with 
an unlawful intent, is a circulaticn within the prohibition of the act of As- 
sembly, Rev. Code, ch. 34, sec. 16. 

In order to show the mischievous intent in the delivery of an incendiary pub- 
lication to the individual, described in the bill of indictment, it is compe- 
tent to prove that defendant before that, sold and delivered other copies of 
the same work to other persons. 

In a prosecution under the statute, Rev. Code, ch. 34, sec. 16, it is not neces- 
sary to aver, or prove, that the forbidden publication was delivered to a 
slave or free negro, or read in their presence. 

A bound volume of the tendency described in the act, is within its purview. 

A book, which denounces slavery as worse than theft, and as leading to mur- 
der, and proclaims that it must be put an end to, even at the cost of blood, 
certainly has a tendency to excite slaves to insurrection. 


Tus was an INDICTMENT, tried before Battery, J., at the last 
Spring Term of Guilford Superior Court. 

The defendant was indicted under the 16th section of the 
34th chapter of the Revised Code, for the publication and 
circulation of a book, known and styled “The Impending Crisis 
of the South, by Hinton Rowan Helper of North Carolina.” 
The indictment contained two counts; jirst, that the defend- 
ant published and circulated the book, setting forth extracts 
from the same. Secondly. The second count is as the first, 
except that therein it was charged that the defendant sold and 
delivered a copy of the said book to George W. Bowman. 
The extracts compare the existence of slavery to the intro- 
duction of small-pox into a community, putting strychnine into 
a public well, and the turning loose of mad dogs upon a com- 
munity, and that it is the imperative duty and the determin- 
ed purpose of the author and his associates to abate the nuis- 
ance and exterminate the evil, even at the cost of blood, if it 
be necessary. In the said book it is asserted that slavery 
leads to murder, and has produced murder ; that “slave own- 
ers are more criminal than common murderers ;” that masters 
of slaves are worse than thieves, and with many inflamatory 
epithets and much ranting, a purpose is declared to effect the 
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abolition of slavery; and unless the owners will consent to do 
this voluntarily, and to give each slave sixty dollars, it is 
threatened in the said book that this is to be effected by the 
abolitionists at the north with the assistance of the slaves, 
who, it says, “in nine cases out of ten, would be delighted 
with an opportunity to cut their masters’ throats.” 

On the trial, it was proved that defendant sold and deliv- 
ered a copy of the book in question to George W. Bowman, 
and evidence was offered to show that the defendant had sold 
and delivered copies, in bound volumes, to other persons than 
to George W. Bowman; this evidence was objected to, but 
admitted by the Court, and the defendant’s counsel excepted. 

It was insisted on behalf of the defendant, 

Ist. That a bound volume, or book, was not a pamphlet or 
paper within the prohibition of the statute. : 

2. That the sale and delivery of a copy to George W. Bow- 
man, was not a publication or circulation within the meaning 
of the statute. 

3. To constitute the offense, the publication or circulation 
should be in the sale and delivery of a copy to a slave or free 
negro, or the reading the same in their presence. 

The Court declined so to instruct the jury, but told thei that 
the sale and delivery of a bound volume was within the pro- 
hibition of the statute, and that the sale and delivery of a 
volume to George W. Bowman, if done with a wicked intent, 
was a publication and circulation within the meaning of the 
statute. Defendant’s counsel again excepted. 

Verdict for the State. Judgment and appeal. 


Attorney General, with whom was McLean, for the State. 
Morehead and Gorrell, for defendant. 


Manty, J. The case of the defendant has been duly con- 
sidered, in this Court, upon the exceptions taken below, and 
also upon a motion in arrest of judgment, made here. We 
discover no reason for reversing or arresting the judgment of 
the law upon the verdict. 
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The evidence of the vending of other copies of the book 
than that to Bowman, was properly admitted. We suppose that 
a copy might be delivered from one person to another, in 
North Carolina, under such circumstances as to divest it of 
criminality, as when it is delivered, not approvingly and for 
the purpose of propagating its principles, but to gratify curi- 
osity, both parties to the act being equally oppesed to the de- 
sign. The criminality consists in the intent, and this must be 
collected from the circumstances. Where the question is 
whether the defendant was justified by the occasion, or acted 
trom malice, every circumstance is admissible which can elu- 
cidate the transaction, and enable the jury correctly to con- 
clude whether the defendant acted fairly and honestly, or vin- 
dictively, for the purpose of causing evil consequences. Upon 
this principle, in an action for a libel, contained in a weekly 
paper, evidence was allowed to be given of the date of other 
papers, with the same title, at the same office, for the purpose 
of showing that the papers were sold deliberately, and in the 
regular course of transmission for public perusal, and, there- 
fore, if libellous, distributed mala fide; Plunkett v. Cobbett, 5 
Rep. 136. The evidence was admissible then, to show 
the intent of the defendant, in delivering the book to Bow- 
man. 

We think it admissible in another point of view: the indict- 
ment, in the second count, charges the circulation to consist 
in delivering a copy to a single individual. 

The correetness of this would depend upon whether the act 
alleged, was intended to aid in giving publicity to the princi- 
ples of the book, and, pertinent to this enquiry is the proof in 
question. The vending of other copies of the work, affects 
the defendant with a knowledge that it was a work consisting 
of divers copies in a course of transmission to the publie ; ev- 
ery act, therefore, of the defendant, putting out a copy of such 
a work, is an aiding in the circulation. The evidence was, 
therefore, admissible, to explain the act of defendant in deliv- 
ering a copy of the book to Bowman ; that is, to establish it 
as an act of circulation. In both views the principle is the 
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same—the evidence being proper, to show the wicked intent. 

The next exception presented by record, is one based upon 
the language of the law, under which the defendant is indict- 
ed; Rev. Code, ch. 34, see. 16. It will-be seen, by reference 
to the section, that the incendiary publication prohibited, is de- 
signated as any written or printed pamphlet or paper, and it 
is objected, that the proof is, as to the circulation of a book, 
which is neither a pamphlet or a paper. The distinction be- 
tween books and pamphlets, is not very definitely marked, in 
the popular use of the terms, but we suppose there is some legal 
distinetion, for we find in the 82 section of the same chapter of 
Code, that both books and pamphlets are spoken of. The distine- 
tion is that, perhaps, which is made by the case between a parcel 
of sheets, stitched and bound, and a sheet or parcel left unbound. 
But whatever may be the distinction, we are of opinion that 
the term paper, which is added in the statute, is used in a com- 
prehensive sense,—is interded to enlarge the purview of the 
statute, and to embrace all written or printed matter, whether 
in dignity it rise above or fall below the class called pam- 
phlets. No qualifying phrase is pre-fixed to, or accompanies 
the term, and it is certainly sufficiently broad to embrace a 
book, as well as a pamphlet and other minor publications. A 
book is obviously within the mischief intended to be guarded 
against, and we must suppose it was intended te be included 
in the general term used. The Court was correct, therefore, 
in holding that a bound volume was within the prohibitions 
of the law. 

The Court -was also correct, in ruling the delivery to Bow- 
man, with the wi¢ked intent described by the statute, was a 
circulation withih the meaningof the law. Upon this subject, 
we have already said what is deemed sufficient, in disposing 
of the exception to the evidence. 

It is not deemed necessary, as we conceive, that a party 
should put out, and then remove from hand to hand, incendi- 
ary matter, in order to make him guilty of circulating; nor is 
it necessary he should put out distinct eopies to different indi- 
viduals. Where a work is printed for public perusal, every 





IN THE SUPREME COURT. 





State v. Worth. 





one who delivers a copy, in furtherance of the design of pub- 
lishing, is an actor in the work of publication, and, in the case 
of incendiary matter, forbidden by law, is guilty as a princi- 
pal: provided, it be done wilfully and with the evil intent. 

The remaining exception, is to that part of the instruction 
to the jury, which declares that it was not necessary, in order 
to constitute the offence, that the sale should be to a slave or 
a free negro, nor that the matter should be read in the pre- 
sence of either. We find no error in this. There is no such 
qualification of the offence, in the language of the statute, as 
that which is here supposed. It is made, by the Code, unlaw- 
ful to circulate, or aid in circulating, written or printed mat- 
ter, the evident tendency of which is to causg slaves to be dis- 
contented and free negroes dissatisfied. No liceuse is given 
to circulate, amongst any class, by restricting the prohibitory 
provision tosome particular ones. The circulation, within the 
State, is alike prohibited, whether it be amongst whites or 
blacks. The Legislature seems to have assumed, that if a cir- 
culation, within the State, was once established, that its cor- 
rupting influence would inevitably reach the black. The en- 
emies to our peace act upon this assumption, and it is not un- 
reasonable to ascribe to our Legislative Assembly the same 
amount of foresight. 

It is clear to us, that in a mixed population, consisting of 
both whites and blacks, matter put into circulation, calculated 
to excite insubordination amongst the latter, would, ultimate- 
ly, extend itself to them, and effect the object it was calculat- 
ed to accomplish. Thus the inevitable tendency of a circula- 
tion, in whatever circle, would be to make blacks discontent- 
ed. The language of the law, in regard to this point, is unre- 
stricted. The spirit of the law can only be accomplished by 
giving it an unrestricted construction, and where both the let- 
ter and the spirit concur, there can be no doubtfulness as to 
the duty of the Court. 

The motion in arrest of judgment, raises the inquiry, wheth- 
er the matter extracted from the book and collated in the evi- 
dence, be, in law, within the prohibition of the statute, “ the 
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evident tendency whereof, is to cause slaves to become discon- 
tented with the bondage in which they are held by their mas- 
ters, and the laws regulating the same; and free negroes to 
be dissatisfied with their social condition, and the denial to 
them of political privileges, and thereby to excite among the 
said slaves and free negroes, a disposition to make conspira- 
cies, insurrections or resistance against the peace and quiet of 
the public.” We have considered this matter too, and do not 
regard it as admitting of any serious question. Without go- 
ing into a detailed consideration of the offensive matter, it is 
sufficient to say, the expressed object of the book, as disclosed 
by the extracts, is to render the social condition of the South 
odious, and to put an end to that which is held up as the odi- 
ous feature, by force, and arms, if necessary. This object is 
constantly kept in view by the execution of the work, and the 
considerations resorted to, are manifestly designed to accom- 
plish the object. The scope of the extracts, is to place slave 
holders and their slaves in antagonism and hostile array, and 
thus, by force, to bring about an extinction of slavery. 

We do not perceive how there can be any difficulty in dis- 
covering the tendency of matter, every passage of which is a 
declaration, in the most inflamatory words, that the slav 
ought to be discontented with his condition, and the et | 
deposed from his, and that the change should be effected, even 
at the cost of blood. The language, in direct terms, recom- 
mends the accomplishment of the object as a duty, and argues 
in favor of its rectitude. It would seem to follow, somewhat 
after the manner of a collatory, that the tendency is in accor- 
dance with the object and argument. 

We conclude, the evident tendency is that which is attribu- 
ted to it in the indictment; that it is against law, and is a 
mischievous attempt to disturb the happiness and repose of 
the country. 

We have considered the case only upon one of the counts, 
in the indictment, viz: that which charges the circulation to 
be by delivering a copy to George W. Bowman. Holding 
that to be good, under a general verdict, it will be unnecessa- 
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ry to consider the others, as there may be judgment upon that 


count. 
Let this opinion be certified to the Superior Court of Guil- 


ford, to the end that said Court may proceed to judgment ac- 
cording to law. 


Per Curiam, Judgment affirmed. 








ELIZABETH J. WARREN v. ROBERT WADE et al. 


An office copy of a deed inter partes executed in pais, acknowledged and re- 
corded in the court of another State, is not such a record and judicial pro- 
ceeding as can be authenticated under the provisions of the act of Congress 
of 1790. ' ‘ 

Perhaps, if authenticated in the form required, the copy of such a deed from 
an office book, might be admitted under the supplemental act of Congress, 
passed in 1804. 


Tus was an issue of devisavit vel non, tried before Bamey, 
J., at the last Spring Term of Caswell Superior Court. 

The script was propounded as the will of one Ellis Wade. 
It was in the ordinary form of a will, with two subscribing 
witnesses. The probate was opposed, on the ground, that the 
decedent had not sufficient capacity to make a will, and, se- 
condly, on the ground of undue influence exerted over him 
by Elizabeth Warren, the propounder. The decedent was a 
man of very intemperate habits ; he lived at the time of the 
execution of the paper, and had for several years previously, 
in a state of adultery with the propounder, by whom he had 
several children; he had a wife, by whom he had no chil- 
dren, who lived separate from him in the State of Virginia. 
There was evidence tending to establish both the points made 
in the issue, which was submitted without exception. In or- 
der to rebut this testimony, the caveators offered in evidence 
the certified copy of a deed, executed in Halifax county, Vir- 
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ginia, reciting that his wife, Susan-Wade, had obtained a de- 
cree for alimony against the said Ellis, in the county court of 
Halifax, and had obtained a writ of ne exeat, to compel the 
satisfaction of said decree, and providing, in order to settle 
and put an end to said suit, that one-third of the whole estate 
of the said Ellis shall be vested in a trustee, for the sole and 
separate use of the said Susan, with full power in her to dis- 
pose of the same by deed or will. 
The probate of the said deed is as follows: 
“ Halifax clerk’s office, 27th of February, 1844. 
“The within indenture was presented in the clerk’s office 
aforesaid, and acknowledged by the within named Ellis Wade, 
a party thereto, to be his act and deed, and admitted to record 
according to law. 
Teste, Wma. Horr, C. H. OC.” 
The certificate of the transcript, offered in evidence, is as 
follows : 


“State of Virginia, Sct 
County of Halifax. : 

“JT, William S. Holt, clerk of the county court, in the coun- 
ty and State aforesaid, do certify that the foregoing deed from 
Ellis Wade to Edward Boyd, trustee, is truly copied from the 
records of my office. 
~~ In testimony whereof I have hereunto affixed the 


seal of the said county, subscribed my name, this 


L. 8. 
/ 7th of November, 1859. 


——o— 


Wa. S. Hott, Clerk.” 

To which is added the following : 

“*T, Beverly Snyder, presiding justice of the county court 
of Halifax, in the State of Virginia, do certify that William 
S. Holt, who hath given the preceding certificate, is clerk of 
said court, and that his attestation is in due and usual form. 
Given under my hand, this 5th day of November, 1859. 

Bev. Snyprr, P. J. P. H. C.” 

The admission of this copy was objected to, on the ground, 
that it was not proper evidence in itself, and because it was 
not attested according to the act of Congress. The objections 
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were over-ruled, and the evidence admitted. The caveators 


excepted. 
Verdict in favor of the propunder. Judgment and appeal. 


Hill, for the propounder. 
Morehead, and Norwood, for the caveators. 


Barrix, J. The only question presented by the bill of ex- 
ceptions, is as the admissibility in evidence of the certified copy 
of a deed, purporting to have been copied from the records of 
the county court of Halifax county, in Virginia. The trans- 
script of the instrument was objected to on two grounds ; first, 
because it was irrelevant; and, secondly, because it was not 
properly authenticated. The first ground of objection is clear- 
ly untenable. On the trial of the issue of devisavit vel non, 
the alleged will was opposed upon the allegations, that’ the 
supposed testator was non compos, and that the script was 
procured by the exercise of undue influence over him. In 
answer to such allegations, made by the caveators, it was cer- 
tainly very material for the propounders to show, if they could, 
that the testator had not, by giving his estate to other persons, 
lost sight of his primary duty to provide suitably for his wife. 
This proof was amply furnished by the instrument offered in 
evidence, and it only remains for us to enquire whether, as 
the original deed was not produced, the copy was authentica- 
ted in such a manner as justified its admission. Upon that 
point our opinion is adverse to the propounders. 

The instrument, thongh purporting to have been recorded 
in the county court of Halifax county, in Virginia, is manifestly 
not a judicial proceeding, nor part of a judicial proceeding in 
that court. It is nothing more nor less than an indenture be- 
tween the testator and another person as the trustee of his 
wife, whereby a certain part of the testator’s estate is convey- 
ed to the trustee for the sole and separate use of the wife. It 
is true, that a part of the consideration for the deed, was the 
compromise of a suit, which the wife had instituted for the re- 
covery of an alimony, but it does not appear that the deed 
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payment.of certain notes given as the price thereof... The 
plaintiff paid towards the land $106 79; but becoming, in- 
volved beyond his ability to make further. payment, the-eon- 
. tract, in 1856, was rescinded ; the plaintiff giving up his bond 
for .title,,and the defendant surrendering the notes. Three 
_months,.afterwards, the plaintiff asked the defendant if he 
would, pay him the $106 79, which he had received towards 
the land, to which the defendant replied that he had got the 
. land back and had received the $106 79 towards the sume, 

and it was.wrong for the plaintiff to lose it, and he, the defen- 
dant,..promised to pay back the said snm. On this special 
promise the suit was brought. The defendant contended that 
that was a promise without consideration, and that no action 
would. lie on it; and asked his Honor so to instruct the jury. 
The Qourt held to the contrary, and instructed. the jary, that 
if they believed the evidence, the plaintiff was entitled to re- 
cover... Defendant’s connsel.exeepted. 

Verdict for the plaintiff. Judgment and appeal. 


Clement, for the plaintiff, 
Barber, tor the defendant. 


Bartriz, J. We entertain a different opinion from that ex- 
pressed by his Honor in the Court below, as to the sufficiency 
of the consideration, upon which the defendant’s promise was 
made. The contract entered into by the plaintiff, for the pur- 
chase of the defendant’s land, had been completely rescinded, 
and two or three months had elapsed, before the defendant 
agreed to return the money which he had received in part 
performance of the contract. The promise was, therefore, 
founded upon an executed or past consideration, and was, con- 
sequently, a nudum pactum: McDugald v. McFadgin, 6 
Jones’ Rep., 89 ; Hatchell v. Odom, 2 Dev. & Bat. Rep., 302; 
Felton v. Reid, 7 Jones’ Rep., 269. But the plaintiff’s coun- 
sel insists that the action for assumpsit for money had and 
received, is an equitable action, and that it is against equity 
and good conscience, for the defendant to keep this money. 





\ JUNE TERM; 1860. 








If the action could be supported’ upon ‘that ground) it’ could 
be maintained as well without,’as’with, an express promise of 
the defendant to pay it. For instance, if one take my horse 
and sell him, without my consent,and receive the price, I can 
sue him in assumpsit upon the‘eount for money had and re- 
ceived to my use, whether he has ‘promised to pay me or not. 
The law, in such a case, will imply a promise to pay, not how- 
ever solely upon the ground that it would be iniquitous in 
him to withhold the price from me, but because there is a 
consideration of loss to me which is sufficient to imply a prom- 

ise from him to pay what justly belongs tome. The trne'test 
of a consideration, is to be found’ in the enquiry, whether 
there was any benefit to the patty promising, of any loss or 
inconvenience to the other party when the promise was made; 
for if there were, the promise is ‘binding, but ‘if not, then it is 
a nudum pactum and not binding. See Findlay v. Ray, 5 
Jones’ Rep., 125. In the present case, the contract for the 
purchase of the land having been fully and effectually rescind- 
ed by the delivering up of the papers on each side, the plaintiff 
lost nothing, and the defendant gained nothing, as the found- 
ation of the defendant’s promise.’ It was, therefore, without a 
consideration and void. The judgment must be reversed and 
a venire de novo awarded. 


Per Corum, Judgment reversed, 
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JOHN M. MOREHEAD v. THE ATLANTIC AND NORTH CAROLINA 
RAIL ROAD COMPANY.* 


A corporation may be sued in the county court, in any county in the State, 
___ where the plaintiff resides. ‘ 
Where the defendant, in a county court, pleaded in- abatement to the juris- 
diction of the court to which the plaintiff demurred, and the court over- 
ruled the demurrer and sustained the plea, on an appeal to the Superior 
Court, where the judgment below was properly reversed and the jurisdic- 
tion of the County Court sustained, it was Held that was error to order a 
to the County Court, for that, the whole case was brought up 


to the Superior Court. 


Action or assumpsrr, tried before Barmy, J., at the last 
Spring Term of Guilford Superior Court. 

“The writ, in this case, was returnable to the court of pleas 
‘and quarter sessions of Guilford county, and served on one 


of the directors of the railroad. At the return term, the de- 
fendant, by its attorney, pleaded that John D. Whitford (and 
others, ‘mentioning them,) “ were, during all the time afore- 
said, and now are, the directors of the said Atlantic and North 
Carolina Railroad Company, and that John D. Whitford was 
president of the road,” and the plea sets out the residences of 
these several individuals, which were all beyond the limits of 
' Guilford county, and prays judgment, whether the Court will 
take further cognizance of the action. 

To this plea, the plaintiff demurred, and there being a join- 
der in demurrer, the County Court, om argument, over-raled 
the demnrrer and sustained the plea, and gave judgment that 
the action be abated, from which the plaintiff appealed to the 

Superior Oourt. 

- In the Superior Oourt the judgment was, that the plea is 
insufficient and the demurrer was sustained, and that the de- 
’ fendant answer over, and that a writ of procedendo issue to 
tlie County Court for that purpose; from this judgment the 
defendant appealed to this Court. 

~ *Judge Mawzy being a stockholder, did not sit on this case. 
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Morehead and Badger, for the plaintiff. 
McLean and B. F. Moore, for the defendant.* © ~) 1»: 


Pearson, ©. J. A corporation has no actual residence, 
and no residence, in contemplation of law, is. given to the de- 
fendant by statute. The allegation of the residence of the 
president and other officers, set out in the plea, is immaterial, 
and has no bearing on the question of jurisdiction.. For the 
officers are not parties to the action, and the reference made 
to them in the statute, is merely for the sake of providing a 
mode for the service of process, and does net affect the ques- 
tion of venue. It follows that the suit was properly instituted 
in the county where the plaintiff resides, and that the. court 
of pleas and quarter sessions of that county had jurisdiction. 
There is, consequently, no error in so much of the judgment 
of the Superior Court as sustains the demurrer, and requires 
the defendant to answer over. 

But this Court is of opinion there is error in that partiof 
the judgment whieh directs a writ of procedendo. to isene,to 
the county court. 

It is settled that where the judgment of the county, coart 
is final, so as to put an end to the case, se far as that court is 
-concerned, wader our Statutory provisions in zegard to, ap- 
peals from the county to the superior courts, the appeal brings 
‘up the case and so constitutes it in the superior court, that 
‘all further proceedings are to be had in that court; Shaffer v. 
Fogleman, Basb. Rep. 280; Russell v. Saunders, 3. Jones’ 
Rep. 482; for, as the case is out of the county court, no legit- 
imate purpose can be answered by sending it back ; inasmuch 
as, after a trial there, either party would again have the right 
of appeal; by which the case would be brought. back to the 
‘superior court, where there would be a trial de eovo, treating 
the whele proceeding in the county court.as vaeated by the 

“appeal; which cireuity would, of aay be nteanted mee 
delay and useless expense.’''') ) - 1! 

It was said,-on the ‘paiaatihi tad county conrt erred in 

refusing to take jurisdiction, the proper way to correct the 
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error is to send the case back; for, unless that be done, the 
plaintiff will be deprived of the fruits of his appeal, and the 
position was assumed that a case should always be sent back 
where it was not tried on its merits in the county court.— 
We think the proposition is laid down too broadly. By 
entertaining the suit in the superior court, the error of the 
county court is corrected, and the plaintiff has the fruits of 
his appeal by having a suit commenced on the day the writ 
issuéd, and by having the case treated as if it had been insti- 
tutéd in the county court, and he is put’ in the same plight 
and condition as if there had been a trial in that court on the 
meérits, and an appeal to the superior court. Suppose any 
other plea in abatement—one for a misnomer, for instance, 
had been sustained, or suppose on the trial of the general 
isstie, @ witness for the plaintiff had been rejected and there- 
upori hé had submitted to a nonsuit and appealed, he could, ’ 

with the like reason, insist that the only proper way to cor- 
rect'the error is to send the case back; and it could, with 
equal ‘propriety, be asked cut bono ® why incur the unneces- 
sary delay and expense, asa second appeal will vacate all that 
is done? 


Pex Ours, Judgment reversed. 








Doe on the demise of CONSTANT.GRAY v. SUSANNAH MATHIS. 


Where, by a deed to a fem covert, a life-estate was conveyed to her for her 
own life, it was Held that her husband had no interest in such estate ex- 
cept the right to receive the rents and profits during the coverture. 

Where a feme covert, having a life-estate in land, made a deed purporting to 
convey it in her own name, without that of her hushand’s being in the body, 
but only affixed after the signature of,the. wife, it was Held that it was. , 
yoid as to her on account of the coverture; andas to him, because not a 
party to it; and that no privy exatithliah | catild give validity to such an 
instrument. 
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Action of myECTMENT, tried before: Ossornz, J., at Spring 
Term, 1860, of Wilkes Superior Oourt. 

The plaintiff produced a grant for the land in question to 
James Gray, the father of the lessor of the plaintiff, dated in 
1799, and. showed that the said grantee died some.ten ory; 
twelve years ago. He then offered,a deed from Gray, the, . 
grantee, to Edna Johnson and Milly Sales, married women,,, 
dated in 1832, which said deed does not contain the word, | 
“heirs” or any other words of inheritance, though there:is a, ; 
covenant to warrant and defend the land aforesaid to them. 
and their “heirs.” The plaintiff then offered a deed from the. 
said Edna Johnson and Milly Sales to the lessor, which is... 
alike deficient in words of inheritance, and which purports to , 
convey the premises in their names, those of their husbands . 
not being included in the body of the deed, but both.are af- 
fixed with their seals to the instrument after those of their. 


wives. There were certain forms of a privy examination en-., 
dorséd on the latter instrument, and.certain questions raised... 
as to them, but these are rendered unimportant by. the view , 
taken of the case in this Court: 

In submission to an intimation from the Court, the plaintiff 
took a nonsuit and appealed. 


Boyden, for the plaintiff. 
Barber, for the defendant. 


Barriz, J. We fully concur in the propriety of the non- 
suit by the Judge in the Court below. In the deduction of 
his title, the lessor of the plaintiff claimed under a deed from 
one. James Gray to Milly Sale and Edna Johnson, and a con- 
veyance purporting to be a deed from the said Milly Sale and 
Edna Johnson, but signed and sealed as well. by their hus- 
bands (they being married women) as themselves. ‘Thedeed ° 
from James Gray passed a life-estate only to the grantees for 
the want of the word “ heirs,” and that was not enlarged into 
a fee by the covenant of warranty “to them and their heirs ;” 
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Seymour’s ease, 10 Ooke’s Rep. 97; Roberts v: aD © 
Dev. Rep. 26; Snell v. Young, 8 Ire. Rep. 379. 

The grantees having life-estates only in the land conveyed 
to'them, their husbands could not become tenants by the cur- 
tesy, nor acquire any other interest in the land than the right 
to receive the rents and profits during coverture. One of the 
grantees having died, her interest, of eourse, terminated, so 
that’no question can arise about the validity, as to her, of the 
alleged conveyance from her and the other grantee to the les- 
sor of the plaintiff. But if it-could, we should hold as to her, 
what we do as to the ether, that it is void as being the deed 
of # woman laboring under the disability of coverture. The 
husbands are not mentioned in the deed as parties to it, and 
they could not become so by adding their signatures and seals 
to those of their respective wives. If this doctrine needed 
authority, it is found in the cases referred to by the defend- 
ant’s counsel ; Leeflin v. Curtis, 13 Mass. Rep. 233 ; Catlin v. 
Weare, 9 Ibid. 217; 2 Cruise Dig. 260, note 2. See also, 
Kerns v. Peeler, 4 Jones’ Rep. 226. This view of the case, 
renders it unnecessary to consider whether the privy examin- 
ation of the wives was properly taken, for we suppose no per- 
son will contend that the privy examination of a wife to the 
execution of a deed, to which her husband is not a party, can 
be of any avail. 


Per Curiam, Judgment aftirmed. 








WILLIAM PARRISH v. WILLIAM G. STRICKLAND. 


Upon an arbitrament and award, a claim, which was entertained and prefer- 
red in good faith, though not strictly allowable in law or equity, was Held 
to be a good foundation for/an award, and recoverable in an action of as- 
sumpsit on such award. 

(The case of Findlay v. Ray, 5 Jones’ Rep. 125, cited and approved.) 
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Tats was an action brought by a warrant before a justice of 
the peace, for an amount “due by account rendered by — 
trators,” tried before SaunpErs; J. 

The defendant had employed ‘the plaintiff as an overseer, 
at the price of $125 for the year and to find his family.. The 
plaintiff remained in the defendant’s service eight months, 
and upon some disagreement occurring between them, left 
the defendant’s service. The particulars of the dispute is 
stated in the case with much particularity, from which, it would 
seem, that the plaintiff was afraid that’ he would owe, upen 
a settlement, 35 or $40. At length, the parties agreed ‘to 
leave the matter to two arbitrators, who were present, before 
whom they produced their books and opposing charges. Af- 
ter an adjournment, as to an item of plank, they finally award- 
ed in favor of the plaintiff $34,85. 

It seems from the case stated, that the Court below pernie 
ted the parties to go into the original grounds of the contro- 
versy, and at the request of the defendant’s counsel, charged 
that the plaintiff could not’ recover for the whole $125, unless 
the defendant was in fault and failed to furnish the necessary 
provisions, but that they might consider what took place be- 
tween the parties after the plaintiff left the defendant’s ser- 
vice, which would “aid them in determining the question, 
how the plaintiff came to leave the defendant’s employment, 
and whether the plaintiff or defendant was in fault.” 

Under these instructions, which the defendant excepted to, 
the jury found the amount awarded, and after judgment, the 
defendant appealed. | 


Miller and Rogers, for plaintiff. 
A. M. Lewis and K. P. Battle, for defendant. 


Manty, J. This wasa warrant, for the amount of an award, 
which ‘had been made between the parties, with respect to a 
balance due upon a contract, set forth in the case, which award 
was the result of an arbitration consented to by the parties. 

Without going into a consideration of the question that was 
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chiefly discussed below, of whose fault it was that the origin- 
al contract was not fulfilled, we think, from the facts stated 
in the case, that the defendant is liable in “ indebitatus as- 
sumpsit” upon the award made. 

There is a dispute about unsettled matters of account. The 
parties agreed to refer it, (which is evidenced by their pre- 
sence and conduct at the trial.) The arbitrators made an 
award and announced it to the parties.. The promise to pay 
what might be awarded, will be obligatory, without establish- 
ing a legal demand as aconsideration. It might be conceded, 
withont breaking the force of this conclusion, that the plain- — 
tiff’s claim was of a nature not to be enforced by any legal or 


- equitable proceeding, yet, if it.was entertained and preferred 


7 


in good faith—made the subject of negotiation and arbitra- 
ment, then an express promise to pay the sum, which might 
be awarded, would be binding, and might be enforeed. | This 
seems to be the case before us. Findlay v. Ray, 5 Jones’ 
Rep. 125, is believed to be in point and decisive. 

We think, therefore, upon the facts stated in the case, that 
the plaintiff was entitled to recover, according to his demand, 
the sum awarded by the arbitrators. 


Perr, Ovriam, Judgment affirmed... 








GRANDISON ROBERTS, assignee, v, JAMES A. McNEELY, ef. af 


Where a contract is made in one country to be performed in another, the rate 
of interest will be according to the law of the latter. 

Where a stock of merchandise was sold and a note taken in this State, payable , 
in New York, where seven per cent. is the lawful rate, there being no evi- 
dence of an intent to evade the statute, it was Held not to be usurious. 


Tus was an action of prst, tried before Osporne, J., at the’ 


last Spring Term of Rowan Superior Court. 
The declaration was upon a promissory note, payable uine- 











ty days after date, at the bank of the Republic, New York 
City. 

The defence relied on, was the plea of usury. It was prov- 

ed that the parties reside in North Carolina, and the note was 
given for merehandise sold to the defendants in Salisbury.— 
The note was also proved to have been executed in Salisbury, 
and. the defendants reside in Rowan and Iredell counties. It 
was admitted that the lawful rate of interest in New York 
was, at the time of the execution of the note, and still is, seven 
per cent. 
' The defendants’ counsel contended that the note given un- 
der the circumstances stated, was usurious, and asked. his 
Honor so to ‘charge the jury. This was declined by the Ganitg 
and the defendant excepted. 

The plaintiff had a verdict and judgment, from which the 
defendants appealed to this Court. 


Blackmer and Clement, for the plaintiff. 
Boyden, for the defendants. 


Prarson, ©. J. It seems to be settled that where a contract: : 
is made in one country, and is to be performed in another, the 
rate of interest will be according to the law of the latter— 
This conclusion is put upon the ground that the parties had 
in view the law of the country where the money was to be 
paid, and intended to be governed by that law, and not by 
that of the loci contractus ; Davis v. Coleman, 7 Ired. Rep. 
424; Arrington v. Gee, 5 Ired. Rep. 590; where the subject 
is fully discussed, and the authorities cited. 

So, by the terms of the note sued on, the plaintiff was en- 
titled to seven per cent. interest, (the rate in the State of New 
York,) and and if it had been given for money loaned, or for 
a debt previously contracted in this State, there would have 
been ground to support the allegation of usury. But thenote 
was given.as the price of merchandise, and the inference is, 
that the place of payment; and, consequenfly, the’ rate of in- 
terest, was taken into consideration by, the: parties, and affect- 
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ed the price which was to be given for the goods—the plain- 
tiff selling at a lower sum, because of the benefit they were.to 
derive from having the price paid in New York, so as to give 
them the control of northern funds, and save exchange. The 
transaction being a sale of goods, and not a loan of money, 
puts the idea of usury out of the question, in the absence of 
proof that it was intended as a cloak to cover what was in fact 
a loan of money, or an arrangement to get “forbearance” on 
& pre-existing debt. Bute v. Bidgood, T B. and C. 453, (14 
E. C. L. R. 80,) fully support® this conclusion. That was a 
contract by parties in England,(where the interest was five’ 
per cent.,) for the sale of a plantation in the colony of Dema- 
rara, where the interest was six per cent., and, in fixing ‘the 
price, which was to be on a long credit, six per cent. was cal- 
culated and included in the note given for the price, whic 
was payable at Liverpool, England. Lord Tenrerpen, O. J., 
delivering the opinion of the Court, says, “the case which is 
now presented to the consideration of the Court, arises ont of 
a contract for the sale of an estate, and not for the loan of 
money. The agreement was founded, partly, upon what was 
considered the present price of the estate, and, partly upon 
what was considered it price, if paid at a future day.” “It 
appears to me that this was, in substance, a contract for the 
sale of the estate at the price of £20.000, to be paid by instal- 
ments. in that there is no illegality.” 

In our case the contract was for the sale ef goods, and not 
for the loan of money. The agreement was founded partly 
upon what was considered the value, if paid for in Salisbury, 
and partly upon what was considered the value if paid for in 
New York, and, ef course, in northern funds. ‘So there wae 
no illegality init. — 


There is no error. 
f 


Pur Cur, »» Judgment affirmed. 
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SHELLY AND FIELDS: v. HIATT. 


Where an intestate and his administrator had been partners in building a 
mill, it was Held that the administrator hed no right to retain of the assets 
for work done on the mill after the deatli of: his intestate. ' 


Action of pest, tried before Suernerp, J., at a Special 
Term, (January, 1860,) of Guilford Superior Court, 

The action was brought against the defendant as the odin 
istrator of one Othnial Hiatt. The defense relied on, was the 
plea of fully administered and no assets, A reference was 

- made to Mr. Swawm, a commissioner, to: state an account of 
the assets, and the only question in the case arises on an ex- 
ception to his report. It appeared that the defendant’s.intes- 
tate and the defendant were engaged in building: a mill, on 
Deep River, in copartnership ; that they both being mechan- 

ics, worked at the building, and had each done saverdl hae- 
dred dollars worth of work at the time of the intestate’s death ; 
that after that event, the defendant continued to work at the 
mill, and then on a petition to the County Court, the mill was 
sold by order of Court, and the intestate’s estate received the 
benefit of half the proceeds ; the defendant, as copartner, re- 
ceiving the benefit of the other half. In the commissioner's 
report, the defendant charges the estate of his intestate with 
“the yalue of the improvements made by him on the said 
grain-mill after the intestate’s death, and before the sale of 
the land, per decree, $354,64,” which was allowed by the com- 
missioner and excepted to by the plaintiff. It was agreed that 
if the said exception was sustained, the plaintiff was entitled 
to. a judgment for his debt, and that if it was not sustained, 
the defendant was entitled to the judgment. The Court be- 
low sustained the exception, and the defendant appealed. 


McLean, for the plaintiff. 
Morehead, for the defendant. 


Manty, J. It will be seen from the written agreement on 
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file, that the case is made to turn upon the allowance or dis- 
allowance of the first exception om the part of the’ plaintiff to 
the account taken of defendant’s assets. If the exception be 
allowed, the plaintiffs are entitled to a judgment for their debt ; 
if it. be not allowed, they submit toanonsuit. The exception, 
we think, was properly sustained in the Superior Court. ''The 
three hundred and fifty-four dollars and sixty-four cents, which 
the administrator claimed to retain, was due him by reason 
of certain expenditures in completing a mill after intestate’s 
death, in which the administrator and his intestate were con- 
cerned as partners. The partnership being dissolved by the 
death of one partner, no further partnership liabilities could 
be incurred. The debt, therefore, did not stand upon the foot- 
ing of a partnership debt, but was at best a demand for money 
paid to the use of his intestate’s estate, which a court of equi- 
ty might possibly assist him in the recovery of, if assets ay 
been left subject to the payment of such a claim. 

To sanction this credit in the administrator’s account, dala 
be to allow him to retain his own demand, upon an open ac- 
count, in preference to the bond-debt of the plaintiffs—which 
is against law. The judgment of the Superior Court should 
be affirmed. 


Per OvrraM, Judgment affirmed. 








BERSHEBA HINSAMAN v. HENRY HINSAMAN, 


There can be no objection to the manner or form in which an obligor makes 
his signature to a sealed instrument provided it appear that he made it for 
the purpose of binding himself. 

Where, to repel the presumption of payment arising from time, it was proved 
that defendant said he “owed the plaintiff a little note, but she,might 
wait,” and, again, that he “owed the plaintiff a note,” it was Held not to 
be errot to Kave'lt to the jury to say Whéther the Bond Shed 8x Wwall'thé dhe 
referred to, and, if they believed from the evidence that the note was tin 

_..| paid, plaintiff was entitled to recoven dd pay a fags of e2 FAV 








Hinsman v. Hinsman. 


Action of pest, tried before Ossorne, J., at the last Term 
of Cabarrus Superior Court. ! i 

The action was brought on a sealed instrument, dated in 
1842, the signature to which was rudely made—so much 60, 
that no one could read it. At the time of its execution 
it was proved that Mr. Barnhart, who became the subserib- 
ing. witness, with the assent of the obligor wrote his name 
plainly nnder his signature. The bond thus executed, was 
handed to the obligee and kept until about the time this suit 
was brought. On the trial, plaintiff offered to prove:the 
hand-writing of the subscribing witness, (he being dead,):and 
to prove the facts above stated, by persons who were present 
at the transaction. This was objected by the defendant, but 
admitted by the Court, and the defendant’s counsel excepted. 

To repel the presumption of payment arising from. the 
length of time, the plaintiff proved by one witness that de- 

@ fendant told him that he owed the plaintiff, who is his sister, a 
little note, but she did not need the money, and might wait 
for it. To another witness he said, that he owed the plaintiff 
a note, but she might wait for it. These two conversations 
occurred a short:time before the suit was brought. 

His Honor instructed the jury, that if they believed the evi- 
dence as to the execution of the paper, it was a valid bond, 
and if the defendant was referring to this paper, when he ad- 
mitted he owed the plaintiff a note, and that, in fact, it was 
still unpaid, the plaintiff was entitled to a verdict. Defend- 
ant’s counsel again excepted. 

Verdict for the plaintiff. Judgment. Appeal by the de- 
fendant. 





Fowle, for the plaintiff... , 
No counsel appeared for the defendant in this Court. 


Manty, J. We are at a loss to conceive upon what ground 
the insufficiency of the execution of the bond is put... Qne 
_may execute.such an instrument by making a. mark in such 
way as to adopt the seal used, and itis. good bond: «‘The 
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form of the mark or the number of the strokes of the pen is: 
not material. It can make no difference whether it be an il- 
legible attempt at writing, or simply designed as a mark.— 
The writing of the name below the scrawl does not hurt tlie 
execution or annul the obligation. Such a prefix. or addition, 
as.an interpreter, is of universal custom. Proper evidence 
was offered on the trial to establish the execution in the man- 
ner stated, and such an execution we deem, unquestionably 
legal. The instruction, therefore to the jury,.upon that point, 
was correct. The instrnetion, also, as to the presumption of 
payment, from lapse of time, was correct. 
There is no error, and, the judgment should be affirmed 


Per. Curiam, Indgment affirmed. 








WILLIAM J. CORNELIUS v. TYRE GLEN: 


. The Yadkin river not being-a navigable stream, a.grant from the State of tlie 
bed of the river passes it as does any other grant of land, and the- Legisla- 
ture has no power to take it way, either for private or public purposes, 
without making eompensatidn to the owner. 


Tuts was ap. action of pest for a penalty, brought up by an 
appeal from the judgment of a justice of the peace, and tried 
before Bartzy, J., at the Spring Term, 1859, of Yadkin Supe- 
rior Court. 

The penalty declared for is given by the act of Assembly, 
passed at the session of 1858, entitled an.act,.to open the Pee- 
dee and Yadkin rivers for the passage of fish.. It was agreed 
by the parties, that the defendant resides in the county of 
Yadkin,,and owns,a, mill on the Yadkin river ; that eight or 
ten years ago.he built a dam entirely across the said stream, 
at his, mill, for the. purpose of raising the water to propel, his 
maghinery 5 that in. the fall,of 1857, he rebuilt.the dam. to the 
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height of five feet entirely across the stream, and that thereby 
the free passage of fish is obstructed ; that the dam in ques- 
tion abuts on one side at a point known as Glen’s ford, and 
on the other side’ at a point about seventy-five yards above 
the said ford; that the river is the dividing line at this loeali- 
ty between the counties of Forsyth and Yadkin; that in the 
year 1794, a grant from the State issued'to one “Joseph Phil: 
lips'and his heirs, bounded as follows: begining at a white 
oak below Glen’s ford; runs north up the Yadkin river 50 
chains; west, crossing the river 10 chains; south, down the river 
50 chains, and then east to the beginning; that the white oak 
tree, mentioned as said beginning corner, is still standing, and 
that the entire dam aforesaid is included within the bounda- 
ries of the said grant; that by a regular chain of title from 
the said Phillips, the right and title to all the lands included 
in the said grant, became vested in the defendant, one half in 
the year 1842, and the other in 1853; that the defendant is 
now owner of the fee simple of the lands on both sides of the 
Yadkin river, at each end of the dam, by a regular chain of 
title from the State; that the’ original . grants to’the land on 
both sides of the river aforesaid, issued more than fifty years 
ago, and have been possessed and cultivated during all that 
period ; that the boundaries of the tracts of land on both sides 
of the river, in all the conveyances, call for the Yadkin river 
and along tl river opposite to each end of the dam ; that the 
sid dam crosses the river at least 140 miles above any point 
on the said river, where the same is navigated by any vessel, 
except by flats and canoes, which’ are used at the ferries in 
crossing; that for the whole distance, on the said river, there 
are many obstructions to navigation, viz, falls, shoals and 
large rocks;'that'in many places, in the stream, the water is 
very shallow—only the depth of a few inches during a large 
portion of the year; that where the dam crosses the river it 
is about 160 yards wide; that for abont half'a mile below’ the 
dam in question, the average depth of the wateris about 18 
pal tie itigelg facts agreed, of opin- 
12 
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ion with the plaintiff, gave judgment accordingly, from which 
the defendant appealed. 


No counsel appeared for the plaintiff in this Court. 
Fowle, B. Fx» Moore and McLean, for the defendant. 


Pearson, O. J. This case is governed by the decision 
State v. Glen, ante 321. According to the principle laid down 
in that case, there is error in the judgment rendered in the 
Superior Court. 

It is set out in the statement of the case, “ that in 1794, a 
grant from the State issued to one Joseph Phillips and his 
heirs, bounded as follows: beginning ata white-oak below Glen’s 
ford, runs north up the Yadkin river 50 chains, west crossing 
the river 10 chains, south down the river 50 chains, and then 
east, to the beginning ; that the white oak tree, mentioned as 
a corner, is still standing; that the dam is included within the 
boundaries of the grant, and that the defendant has derived 
title by a regular chain of mesne conveyances from Phillips, 
the original grantee.” The defendant has, therefore, title to 
the bed of the river on which the dam stands, provided it was 
the subject of entry ; and that depends upon whether the 
Yadkin river is a navigable stream or not. Many persons are 
of opinion that it is susceptible of being made navigable, but 
upon the facts, set out in the case, it is certai@ly not now a 
navigable stream, and the cases cited in State v. Glen, show 
that it has been repeatedly, heretofore, so decided. 

Not being navigable, the defendant, by virtue of the grant 
to Phillips, is the owner of the bed of the river, and the Le- 
gislature had no more power to impair his right of ownership, 
either for public or private purposes, without making com- 
pensation, than it had to take away any other piece of land 
that he had bought and paid for, and for which the State had 
been paid. , 

This suggests, what probably has led to an erroneous im- 
pression ; that is the distinction between the absolute owner- 
ship, whichis acquired to the bed of the river, when it has 
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been actually granted and paid for, and the limited ownership, 
which is acquired where a grant calls for a\*‘¢orner on’ the 
bank of a river, then with its meanders to another corner, 
&e. ;” in which case, although by implication of law, the 
grant extends to the middle of the river, and confers owner- 
ship, for certain purposes as appurtenant to the land granted, 
yet, as it has not been actually granted and paid for, certain 
rights, by like implication, are still in the State. This will 
seem to account forthe many acts of the Legislature, that 
have been passed in former years, in regard to the passage of 
fish ; extending, at first, down to small streams, such as Haw 
River, Deep River, Uwharie, South Yadkin and the like ; 
which was well enough until the beds of these streams were 
entered and grants taken out; after which, those streams were 
left out of the fish acts, until the Roanoke, lower part of 
Neuse, Cane Fear, Yadkin and Catawba, became the only 
streams to which the acts applied; and the Yadkin is now 
excepted so far as its bed has been actually granted, of which 
there seems to have been few instances; for, in most cases, 
the grantees, not wishing to cross and pay for the bed, stop- 
ed at the bank, and were content with the appurtenance, or 
privilege of going to the middle of the stream, under what is 
termed the right of riparian ownership, or the right of those 
whose grants stop at the bank as contradistinguished from the 
ownership of those whose grants actually cover the bed. 
There is error. 


Per OCurmam, Judgment reversed and judgment for the 
defendant. 
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JOE C. NEWNAN ef al v. ELIZA MILLER. 


A bequest of slaves to a daughter, with a provision that if she should have 
issue living at her death, then to sueh issue, but ¢f she should die without 
leaving lawful issue, then over, was Held, upon her dying without leaving 
children, to be a good limitation in remainder. 


Aocrion of petrnve for certain slaves, tried before Osnornr, 
J., at the last Spring Term of Davie Superior Court. 

The only question, in this case, arises on the construction 
of certain bequests in the will of Maxwell Chambers, who 
died in 1809, viz: “I give and bequeath to my son, Edward 
Chambers, as trustee of my daughter, Ann Chambers, (wife 
of Henry Chambers, seri’r.) the five following negroes, (nam- 
ing them,) to have and to hold to my said son, Edward, in 
trust, and for the benefit of my daughter, Ann Chambers, and 
her heirs for ever. It is my wish and request that my son, 
Edward, will pay over to my daughter, Ann, the profits aris- 
ing from the said negroes, semi-annually, for her support and 
comfort.” To which is added the following codicil: “ To ex- 
press my intention, in the annexed will, I add this codicil’: 
My intention in the devise of five negroes, to wit, Beck, Mill 
and her three children, Louisa, Rachel and Abb, to my 86n, 
Edward Chambers, as trustee of my daughter, Ann Cham- 
bers, I wish to be clearly and precisely understood. ‘My fh- 
tention is this: I give the said five negroes, to wit, Beck, 
Mill, Louisa, Rachel and Abb, to Edward Chambers, to hold 
in trust and for the sole benefit of my daughter, Ann, to sup- 
port her during her life, with the profits arising from thé la- 
bor and hire of the said five negroes and of their increase, 
and if my daughter, Ann, should have lawful issue, or lawful 
heirs of her body, living at the time of her death, then I de- 
sire, will and order, that my said son, Edward, trustee of my 
said daughter, Ann, shall deliver and convey, absolutely, at 
the death of my said daughter, the said five negroes, and all 
their increase to the said I awful isstie or lawful heits, Of the 
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death; and further, it is my intention, will and order, if my 
said dneghies, Ann Chambers, shall die without leaving law- 
ful issue, or heirs of her body, that then, and in that case, my 
said son, Edward Chambers, shall deliver and convey, abso- 
lutely, the said five negroes, and all their increase, in equal 
distributive shares to my own heirs, or shall sell the said five 
negroes and all their increase, and divide the money arising 
from the sale thereof, in equal pertions, among my said heirs,” 
It was objected here, that the legal title was in the represen- 
tative of the trustee, but it was finally agreed by the parties, 
that all objection as to the parties be withdrawn, and that the 
cause should stand and be heard and determined upon the 
merits only. It was agreed further, that the slaves sued for, 
are the increase of some of those bequeathed in the above re- 
cited will, and that the plaintiffs are the only heirs-at-law and 
next of kin of the said Maxwell Chambers. It is further 
agreed, that after the death of her first husband, Henry Cham- 
bers, the said Ann married George Miller, whom she surviv- 
ed, and that the slaves, in controversy, were allotted to the 
defendant as one of the next of kin of the said George, who 
has held them in that character ever since, and that the lega- 
tee, Ann, died about June, 1859, without leaving children or 
issue, living at the time of her death. The question was, 
whether the limitation in remainder, after the death of Ann 
Chambers, was valid, and it was agreed, that if it should be 
the opinion of the Court that such was thé case, then judg- 
ment should be rendered in favor of the plaintiffs; otherwise 
the plaintiffs should be nomsuited. His Honor pro forma 
declared his opinion in faver of the defendant, and plaintiffs 
took a nonsuit and appealed. 


Clement, for the plaintiffs. 
Badger and Boyden, for the defendant. 


Manzx, J. , The single question, presented by the case 
_ agreed, is, whether the. limitation over of the estate given to 
the daughter, Ann, upoa her dying without issue, be too re- 
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mote. The language used in the body of the will, confers 
upon the daughter an absolute estate in the property; but in 
the codicil, the testator explains, at large, his intentions as to 
this bequest, and upon the language of this explanation the 
ease turns. 

After making some contingent limitations to such children 
as Ann might leave, finto the validity of which it is not ne- 
cessary for us to enquire as she left no ehildren) the testator 
proceeds to declare, “if my said daughter, Ann Chambers, 
shall die without leaving lawful issue, or heirs of her body, 
that then, and in that case, my said son, Edward Chambers, 
shall deliver and convey, absolutely, the said negroes and in- 
crease, to my own heirs.” 

Without insisting upon the word “ leaving” as sufficient of 
itself to restrict the “ time” of the event, then in the mind of 
the testator, and fix it at the death of the daughter, (about 
which there might be some difference among learned author- 
ities on the subject) a purpose thus to fix it, is perfeetly clear 
to our minds, when the language of that part of the codicil, 
which immediately preeedes it, is considered. Having made 
provision for the daughter during life, the testator proceeds, 
“and if my daughter, Ann, should have lawful issue, or law- 
fal’ heirs of her body, living at the time of her death, then, F 
desire, will, and order, that my said son, Edward, trustee of 
my said daugliter, shall deliver and convey, absolutely, at the 
death of my said 4aughter, the said negroes and increase, to 
the said lawful issue, or lawful heirs of the body of ny said 
daughter, Ann, living at the time of her death.” Then fol- 
lows the clanse which bas been already quoted, viz: “and 
furthér, it is my intention, will, and order, if my said daugh- 
ter, Ann Chambers, shall die withont leaving lawfal issue, or 
lawful heirs of her body, that then,” &c. It will be pertiv- 
ed that a disposition of the property is’ here made in two al- 
ternatives—/rrst, if the daughter should have issue, and second} 
if she should pot: If she should have issue, Living at her death, 
then at her death, the property is to go to sach issue living at 
her death: and if she should die without leaving issue, then 
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the property to be conveyed to, my own heirs. If it be asked 
with respect to the latter part of the above clause, “ withont 
leaving issue,” when? can any one who has the reasonable 
knowledge of, or respect for the structure of our language, be 
at a loss for the answer? The period of time, to which the 
mind of the testator was directed then, was the death of his 
daughter. He provides for children living at her death, and 
if she leave none, gives it over. Leave none when? At her 
death ; is the irresistible response. 

In the connection in which we find the word leaving, the 
other words “living at. her death,” is aw obviously grammati- 
cal clipsis, and there was no necessity for a repetition of it to 
make the sense clear. To avoid tautology, the testator seems 
to have dropped the phrase, “living at her death,” and use a 
word, which he evidently regarded as synonomous. Most 
men, indeed, would so regard it, and hold that the word éaw- 
ing, in its application to a subject like the one before us, 
meant separation from such things as had a present existence, 

We are aware that refinements on the subject, have been 
occasionally at variance with common sense and grammar, 
but we do not think that any case can be found, where, in 
the midst of such a context, “leaving” has not been interpre- 
ted as referring to persons then in being, and read leaving liv- 
ing at her death. This subject has been so recently discussed 
in this Court, Vewkirk v. Hawes, 5 Jones’ Eq. 265, that we 
shall not elaborate it further. That case, ifdeed, is consider- 
ed as an authority i in point. 

It is the opinion of the Court that the limitation over to the 
testator’s own heirs is not too remote, but valid, and the con- 
tingency having happened upon which that limitation was to 
vest, the heirs are entitled. This opinion makes it proper to 
reverse the pro forma judgment of nonsuit in the Court be- 
low, and to enter a judgment, for the plaintiffs according to 
the agreement. 


“Pas cag mn tate ashen jag ent reversed. . 
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DANIEL GRIFFITH v. JOHN A. ROSEBOROUGH AND OTHO | 
GILLESPIE. 


The 4llotment of slaves, under a bequest to an executor, with power to dero- 
gate from her estate and allot them among certain persons, (testator’s chil- 
dren) is, in substance, but the performance of his duty, as executor, in as- 
sénting to and delivering over legacies, and need not be in writing. 

Where an executor passed certain slaves toa legatee under a power to that 
effect, conferred by the will, and afterwards a written memorial was made 
as to some of the slaves, which was signed by the parties, it was Held not 
to conflict with such writing, to show the delivery of others of the slaves, 
by the executor, under the same authority, contained in the will, and to 
go into the whole history of the transaction. 


Tus was an action of rrover, for the conversion of a negro 
boy, named Stokes, tried before Ospornz, J., at the Spring 
Term, 1860, of Yadkin Superior Court. 

It was in proof, that one Mark D. Armfield had been, in 
possession of said slave, as his own property, from January, 
1838, until June, 1856, when he sold and transferred him to 
Stephen L. Howell, B, Bailey and G. Wilson, whe held him 
in their possession until November, 1856, when they sold him 
at public sale to plaintiff, who took and kept possession of 
him until the conversion by the defendant, which took place, 
as wasadmitted, in April, 1858. The defendants insisted that 
the tithe was in Lucy. Belt, the executrix of Thomas Belt, 
who died in 1828 and they introduced, in evidence, the Jast 
will and testament of the said Thomas Belt, the material parts 
of which, are the following items: “Item. I will and be- 
queath to my beloved wife, Lucy Belt, all my estate for the 
benefit of raising up and schooling and supporting of my chil- 
dren, and todistribute unto them, as their case may require, 
during her natural life or widowhood.” “Item. I will and-be 
queath untomy seven daughters, Jerasha, Amelia, Polly, Eliza- 
beth, Lamina, Emaline and Rebecca, each of them to-have one 
negro girl, to be lotted off unto them, and each to have one 
horse and saddle; one bed and furniture, to be equally. laid 
off and divided in equal value.” The will then proceeds.to 
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appoint Lucy Belt, the wife of the testater, and Thomas W. 
Belt, exeeutrix and executor of said will. . 

The defendants also adduced in evidence the following re- 
ceipt or certificate: “This is to certify, that we have, indi- 
vidually, received of Thomas W. Belt, executor, and Lacy 
Belt, executrix, of the last will and testament of Thomas Belt, 
deceased, at our marriage, one negro girl of equal value, one 
horse and saddle, one bed and furniture, which has been giv- 
en to us by Lucy Belt, exeentrix, in accordance to that clause 
of the will of the said Thomas Belt, deceased, which says: 
I will and bequeath unto my seven danghters, Jerusha, Ame- 
lia, Polly, Elizabeth, Lamina, Emaline and Rebecca, each of 
them to have one negro girl, to be lotted off unto them, &c., 
and we take this oecasion to say, that in receiving the above 
specified bequest for ourselves and our wives, are perfectly 
satisfied that the arrangement has been equal and satisfactory 
to ourselves. Given wader our hands and ceals, this the 2nd 
day of March, 1847. (Signed,) 

’ F. K. Armstrone, {seal} 
J. A. Roszsoroven, [sead.] 

MD. Armrimip, _[seal.] 

. Orno GruiesPrE, [sead, | 

R. M. Rosrsorovex, [sea/.] 

R. M. Bev, [sead. | 
Ametia’ Bart, [seal.} 

The defendants proved that the slave, Stokes, was the issue 
of a woman, Harriet, who belonged to Thomas Belt ‘at. his 
death, and that Mrs. Lucy Belt, the widow and executrix of 
Thomas Belt, had, after the intermarriage of her daughter, 
Elizabeth, with Mark D. Armfield, pat her into their posses- 
sion, and that Stokes was born four or five months before said 
marriage. — 

» It was further shown, in wleldeting that the: receipt or certi- 
ficate; above mentioned, was intended to apply to Harriet 
and other negro girls, which Mrs. Belt-had put in possession 
‘of: her danghters on their respective marriages, and which 
they continued to hold, or had disposed of, at the date of said 
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receipt, and which negroes were distributed in compliance with 
the clause of the will, directing a negro girl to. be given’ to 
each of his daughters. 

The plaintiff then proved, by parol, that on said 2nd day of 
March, 1847, Mrs. Lucy Belt, with the purpose to divide a 
part of the slaves at that time in her possession, under the 
will of Thomas Belt, among her daughters, the legatees nam- 
ed therein, called them together at her house; and she and 
the executor, Dr. Thos. W. Belt, appointed Dr. Gage, William 
Holman and others, to valne and dividesaid slaves. Previous 
to the commissioners preceeding, the above recited receipt was 
given by the legatees, and the plaintiff proved that the negro 
girls given by Mrs. Belt to four of her daughters, on their 
respective marriages, had each a child at the time they were 
put into their possession, and that the woman, put into the 
possession of the defendant, Otho Gillespie, had two; that on 
the said 2nd of March, before any action by the commission- 
ers, it was mutually agreed between the said Lucy Belt and 
Dr. Thomas W. Belt, the executrix and executor of the will of 
Thomas Belt, M. D. Armfield, the defendants, Gillespie and 
Roseborough, and the other legatees under the said wiil; that 
M. D. Armfield and the other sons-in-law, should hold, as their 
own property, the child which each of them received with 
their negro woman, at the time of their marriage, without 
valuation, and that the single daughters should, in like man- 
ner, receive a ehild, without being valned, to make the divi- 
sion equal among said danghters; that Gillespie, whose negro 
woman had two children at the time of his marriage, should 
retain the oldest child and return the other for valuation and 
division, all of which was done as agreed upon. The com- 
missioners then proceed to list, value and allot the other slaves 
in the possession of, Mrs, Belt, including the: child returned 
by Gillespie, and reduced the same to arnigs a copy of 
which is as follows : acy ott 

»“ Agreeable to a: request of Mrs. anata eenlpr eet 
signed met at her house on the 2nd. day of ppanennrernrc 


Rye of) 
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proceeded to allot and set apart the following negroes to eight 
of her children, viz: 

No. 2. To Thomas W. Belt, assigned Mary and her two 
children, valued at $500. 

No. 6. To F. K. Armstrong, assigned Mariah and Ben, 
valued at $600. 

No.4. To Rebecca Belt, assigned Adaline, valued at $500. 

No. 8. To Amelia Belt, assigned Washington and Mitchell, 
valued at $475. 

No. 5. To M. D. Armfield, assigned Isaac and Alfred, val- 
ed at $575. 

No.7. To R. M. Roseborongh, assigned Marshall and 
Smith, valued at $500. 

No. 1. To Otho Gillespie, assigned Nelson, valued at $500. 

No. 3. To J. A. Roseborough, assigned Caroline and El 
lick, valued at $550. 

(Signed,) A. D. Gage, 


Davin Hotman. 


To this memorandum was attached the following receipt: 
“Received 2nd of March, 1847, of Lucy Belt, exeeutrix, lot 
of Negroes, No. 5, valued at five hundred and seventy-five 
dollars, having paid out of this amount $37.50 to R. Belt. 


(Signed,) M. D, Armereip.” 


This testimony was objected to by defendant, but admitted 
by the Court. Defendant excepted. 
Verdict for plaintiff. Judgment and appeal by defendant. 


Clement and Mitchell, for the plaintiff. 
Boyden, for the defendant. 


Manty, J. The only exception that appears on the record, 
sent from below, is to the admissibility of certain evidence on 
the part of the phaintiff, respecting the arrangements between 
the-executors of Thomas Belt‘and the legatees, on the 2nd of 

, 1847, tenching certain children then in the possession 
of the legatees. 
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The evidence, we understand, is objected to on two grounds ; 
1st, because it violates the rule that writing cannot be added 
to; or detracted from, by oral testimony, 2nd, because such 
a transfer of slaves cannot be effected except by writing. 

The first objection seems to be based upon a mistake of 
facts. It appears that on the 2nd of March, 1847, there was, 
in the first place, a memorial made and executed of a past 
transaction, viz: a delivery to each of the legatees upon her 
marriage, a woman slave in pursuance of a certain bequest in 
the will. It was also agreed, at that time, 2nd of March, 
that the infant child which had gone with the mother into the 
possession of the legatees, should remain as a part of their 
respective allotments under the will. Having disposed of 
these preliminary matters, the executors and legatees, aided 
by the advice of a committee, appointed for that purpose, 
then proceeded to allot the slaves that remained on hand; and 
they reduced this to writing. It will be seen from this state- 
ment of the material facts connected with the exception, that 
the children in question, constituted a special class, and were 
disposed of upon a different basis from the other slaves. Al- 
though it was done on the same day, it was a distinct transac- 
tion, having no connection with, or dependance upon, the 
transactions witnessed by the writings. The objection to it, 
therefore, as an attempt to alter the purport of the writing, is 
inapplicable; Manning v. Jones, Busb. 368. 

The other objection is equally untenable. The legatees 
were not deriving title from the executers, but from the tes- 
tator through the executors. By adverting to the terms of the 
will, it will be seen that the executors were carrying into ef- 
fect the provisions of the will, and making distribution , ac- 
cording thereto. The widow who was also executrix, has an 
estate in these negroes not absolute, bat subject to the legacy 
to the daughters, with a power to say. when she will derogate 
trom her estate by allowing a distribution to them. The.al- 
lotment, therefore, was but an assent to the legacies, and it has 
not been held, and we do.not. suppose: it to be law, that such 


‘an assent, (an assent to a legacy for a slave) muat be in wri- 
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ting. It is neither an executory agreement, gift or sale, with- 
in the’meaning of the statates, and consequently, need not be 
evidenced by any writing. The case of Reeves v. Hdwards, 
2 Jones’ Rep., 458, is in point. 'We can ‘perceive no valid 
ground of objection to the evidence offered and received. The 
judgment, therefore, should be affirmed. 


Per Curt, Judgment affirmed. 








PAUL W. FURR »v. A. 8. MOSS et al. 


Where a justice of the peace, in good faith, and to preserve order, by parol, 
ordered one into the custody of the sheriff, and to be tied, who interrupted 

+, and insulted him, while officially engaged, and was otherwise behaving in 
a disorderly way; it was Held that he was not liable to an action, 


Trts was an action of trespass for an ASSAULT ANP BATTERY 
and FALSE IMPRISONMENT, tried before Ossorne, J., at the last 
Spring Term of Cabarrus Superior Court. ‘ 

The defendant, Moss, was a magistrate, the defendant Mar- 
shall, shériff of the county of Stanly. A number of citizens 
were gathered together in the said county for the purpose of 
paying public taxes, where the two defendants were present, 
attending to that business. During the day, one Linker be- 
eame very disorderly, and committed a breach of the peate 
by assaulting one Parks, to which he was encouraged by the 
plaintiff.’ The defendant, ‘Moss, ordered the defendant, Mar- 
shall, to take Linker into custody, and tie him, which he did, 
and taking Linker outside of the assembly, tied him toa tree, 
where he remained tied for the space often minutes.” The 
defen dirt, Moss, was engaged’ in writing a warrant against 
Linkér, when fhe plaintiffs demeanor and conversation’ af- 
‘forded the occasion forthe aets Complained of. The evidence 
‘Was Somewhat’ contradiétory ‘ts to the deportment of the ‘plain- 
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tiff on the occasion, the plaintiff’s witnesses representing that 
he was taken up and tied because he questioned the legality of 
the treatment Linker was receiving from the defendants, while 
the defendants witnesses stated that the plaintiff violently in- 
terfered and abetted the attack of Linker on Parks, and that 
after he (L.) was tied, grossly abused, derided and insulted the 
magistrate while engaged in writing the warrant against Lin- 
er; that for this, the magistrate, Moss, ordered Marshall, the 
sheriff, to take the plaintiff into his custody, and to tie him, 
which was done without violence or disorder, the plaintiff sub- 
mitting quietly to the act, but protesting against its legality, 
and declaring that he would have redress from the law; that 
after having been thus confined for a short space of time, he 
was released by order of the defendant, Moss. 

The Court charged the jury that the facts deposed to by the 
witnesses, either on the part of the plaintiff or defendant, 
formed no justification for the acts of the defendants in seiz- 
ing and tying the plaintiff as described; that it was the dut¢ 
of the jury, on the evidence adduced, to find for the plaintiff, 
and that the amount of damages which they should give, ought 
to be governed by the view which they should take of the eir- 
cugnstances of the transaction; that if they believed the de- 
fendants acted in good faith, believing they had the right to 
tie the plaintiff, and from a desire to keep the peace, and pre- 
serve order, and the plaintiff’s conduct and language was dis- 
orderly and insulting te the magistrate while engaged in the 
performance of a public duty, these were circumstances to be 
considered by them in the mitigation of damages. Defend- 
ants’ counsel excepted. 

Verdict for the plaintiff. Judgment and appeal by the 
defendants. 


Fowle, for the plaintiff. 
No counsel appeared for the defendants in this Court. 


Manzy, J. When a jastice is acting in a judicial capacity 
_ within the sphere of his jurisdiction, no action will lie for any 
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judgment however erroneous or malicious. Thie principle 
has been steadily adhered to by our courts as indispensible, 
in order to protect such pfticer from the peril of being arraign- 
ed for every judgment he may pronounce, and to prevent the 
public justice of the country from thus being brought into 
scandal. 

It is not so, however, with regard to such acts as are not 
judicial, but merely ministerial. With respect to the latter, 
if the officer transcend his powers, maliciously, (mala fide) 
he will be amenable to the action of the person injured. 

It is not always easy to say when an act is judicial, and 
when it is ministerial; but assuming that the justice was act- 
ing in the latter capacity, on the occasion complained of, still, 
we think the instructions to the jury were incorrect., The 
Court held that the act of tying, which was executed by the 
sheriff, under the order of the justice, subjected them, without 
further proot, to damages. In this, we do not concur. 

In the case of the State v. Stalewp, 2 Ire. Rep. 50, it was 
held that a prisoner, in the custody of an officer, under State 
process, might be tied. The officer is bound to keep safely, 
and may resort to all the ordinary means used for such a pur- 
pose, and their propriety or necessity, should not be enquired 
into by ajary. But if he grossly abuse his powers, that is to 
say, if the fagts testified to, convince the jury that the officer 
did not act honestly and according to his sense of duty, but 
under the pretext of duty, was gratifying his malice, he would 
be liable. 

If an officer, whose duties are exclusively ministerial, may, 
in his discretion, tie a prisoner, there seems to be no reason 
why a justice may notorder it. It is laid down in Chitty’s 
Criminal Law, 24, upon high authority, that if one be com- 
mitting an affray, a peace officer may not only arrest, but 
may confine by putting in the stocks until the heat be over, 
and then proceed according to law. | At our country places 
of resort, where taxes are gathered, there are neither stocks 
nor prison, to:which resort can be had to secure order, and in 
such case, we see no tegal obstacle or just) ground’ of ¢otn- 
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plaint, in¢ying, as a substitute for stocks, when it is appa- 
rently necessary. ''‘Happily for our country; the necessity for 
such means of repression is rare, and we add a hope that it 
may become still rarer.” The power of the justice, under the 
tacts of the case before us, was unquestionable. The justice 
was engaged at the time in writing a warrant for one, who 
had been just arrested:in an-afiray, when he was» disturbed 
and grossly insulted by the plaintiff. It is within the sphere 
of every magistrate’s power to protect himself from anney- 
ance, while in the execution of his official duties, by remov- 
ing the source of annoyance,'and holding him in custody as 
long as it may be-needful. The liability of the jnstice, then, 
would depend upon whether he used his authority to gratify 
his malice under a pretext of duty, or acted honestly accord- 
ing to his sense of right. 

And the liabilty:of the sheriff would, in like manner, de- 
pend upon whether he acted in good faith in obedience to the 
order of the justiceor availed himself of it to gratify his 
malice. 

There was:error, therefore, in assuming that it was a tres- 
pass to tie the plaintiff. . The trespass, and consequent liabili- 
ty of the parties, would:depend upon whether there was an 
abuse of power according to the definitions given above. See 
Cunningham v. Dilliard, 4 Dev. and Bat. 315, and State v. 
Staloup, supra. There must be a venire de novo. 


Per Curiam, Judgment reversed. 
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DANIEL KING v. DOCTOR H. WHITLEY. 


A declaration in an action for slander, charging the slanderous words as hav- 
ing been spoken affirmatively, will not be supported by proof, that the 
words were spoken interrogatively. 


Tuts was an action on the cass for slanderous words, tried 
before Saunpvers, J., at Spring Term, 1860, of Johnston, 
Superior Court. | 

The declaration filed in this case, charged in the first count, 
that defendant said at a public gathering at Boon Hill, on the 
first Thursday in August, 1857, in the presence and hearing 
of many persons, as follows, viz: “ He (meaning the plaintiff) 
- is the man who swore to lies against us,” meaning himself, 
Haywood Ramis and others, who had been indicted in the 
County Court of Johnston a short time before and tried, and 
in which case plaintiff was sworn and examined as a witness. 
The second count charges that, at the same time and place, 
defendant said, “ he is the damned rascal who swore to damn- 
ed lies against us.” The third, that he said, “he is the 
rascal who swore damned lies against us. The fourth, 
“he is the one who swore to a lie,” and the fifth, “you 
{meaning plaintiff) swore to a lie at last court.” 

One witness testified that he went with King, the plaintiff, 
to the election at Boon Hill, August, 1857; that on reaching © 
the crowd, defendant said, “ that is the man, or fellow, who 
swore to a lie against us,” to which Ramis replied, yes, a 
damned lie, and we will have his ears. The witness knew 
that the plaintiff, King, had been a witness against Whitley 
and Ramis at court, and supposed he alluded to that. Other 
witnesses were examined by the plaintiff, who testified to the 
same facts. 

The record of the County Court, at August Term, 1857, was 
produced, the evidence from which, appeared there had been 
a trial of an indictment against Whitley and Ramis, and that 
plaintiff had been examined as a witness. 

Defendant then offered evidence of the words. The wit- 

13 
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ness said, the expression was, by way of enquiry, addressed 
to one Massey—King standing by—‘Is that not the fellow 
who swore to alie against.us?” Massey replied it was. Oth- 
er witnesses testified substantially to the same facts. The 
Court instructed the jury, “ that if the defendant intended to 
charge, and did charge, plaintiff with swearing to a lie, in the 
ease tried in court, it would support the charge.” Defendant 


excepted. 
Verdict for plaintiff. Appeal by the defendant. 


Rogers, Miller and Saunders, for plaintiff. 
A. M. Lewis and B. F. Moore, for defendant. 


Barrie, J. One of the questions upon which the counsel 
for the defendant, have mainly relied in the argument before 
this Court, is not so clearly and distinctly stated in the bill of 
exceptions, as it ought to be, but enough appears to show that 


it was raised on the trial; and for that reason the defendant 
is entitled to the benefit of it, if it be in his favor. 

Upon the issue formed by the plea of the general issue, it 
was, of course, incumbent upon the plaintiff to prove that the 
words spoken were the same as he had charged in one or 
more of the counts.of his declaration. The testimony of. his 
witnesses, if believed, certainly sustained his allegations, but 
the words, as sworn to by the witnesses for the defendant, 
were spoken of the plaintiff dnterrogatively, instead of ailir- 
matively. His Honor, however, instructed the jury, that if 
they believed that the.“ defendant intended. to. charge, and 
did charge, the plaintiff with swearing to a lie in the case 
tried in court, it would support” the declaration. Neither of 
the counts averred that the words were spoken in an iuterro- 
gative form, and as the defendant had the right to ‘have the 
credibility of the statement made by. his witnesses, submitted 
to and passed upon by the jury, the effect of his Honor’s in- 
structions was, that.it made no difference whether the words 
were spoken aflirmatively on interrogatively,: provided. they 
were intended to import, and didimport, a charge of perjury. 
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This brings up for consideration an important enquiry, wheth- 
er the words spoken must be proved pretisely as laid ; or 
whether proof of the substance of them will be sufficient. 
“Tt was formerly holden (says Mr. Justice Buller in his Nisi 
Prius, p. 5,) that the plaintiff must prove the words precisely 
as laid; but that strictness is now laid aside, and it is suffi- 
cient for the plaintiff to prove the substance of them.” This 
exposition of the rule, leaves it very indefinite, and in the ap- 
plication of it to the various cases which have come before 
the courts for adjudication, it will be seen that there has been 
a very unsatisfactory fluctuation of opinion. In some cases 
an apparently slight variation has been held to be fatal. Thus 
in Walters v. Mace, 2 Barn. and Ald. 756, (4 E. O. L. Rep. 
734,) the declaration charged that the defendant said of the 
plaintiff, “ Z/és is my umbrella, and he stole it from my back 
door.” The testimony was that the defendant said, “ it is my 
umbrella, and he stole it from my back door.” The variance 
was held fatal, because the words, charged in the declaration, 
applied to a particular umbrella, which was present, and the 
words, proved, applied to an umbrella which was absent. 
And yet, the words, “it is my umbrella,” may be spoken of 
a particular umbrella then pres@nt. So, the evidence of 
words spoken in the second person, will not support a count 
alleging them to have been spoken in the third person; Ava- 
rillo v. Rogers, Buller’s N. P. 5. So, in an action for the de- 
famation of the plaintiff’s wife, the words alleged'in the dec- 
laration were the plaintiff’s ‘ wife is a great thief and onght 
to have been transported seven years ago ;” the words prov« 
6d, were, “she is a bad one, and ought to have been trans- 
ported seven years ago;” it was held that the words proved 
did not support the declaration; Hancock v. Winter, T Taun. 
205, 2 E. 0. L. Rep. 71). Again, in Barnes v. Halloway, 8 
Term. Rep, 150, words laid affirmatively, ‘were proved to have 
been spoken interrogatively, and this variance was held to be 
fatal: Yet, it is clear, ‘that'an irterfogation may imply at 
affirmation, atid ‘may beso tndetstood’ by the hearers. The 
Cétirt said, eee the parties may mean, the words 
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must be proved as they are laid. There is “a manifest dis- 
tinction betweén thé same ‘idea conveyed by words spoken 
affirmatively, and put interrogatively.” 

‘There are many eases reported in the books, where varia- 
tions between the words charged, and those proved, were de- 
cided to be immaterial. Thus,in Orpwood v. Parks, 4 Bing. 
261, (13 E. ©. L. Rep. 424) it was held that the words “’ware 
hawk there, mind what you are about,” would sustain a dec- 
laration alleging the words spokento have been “’ware hawk, 
you must take care of yourself there; mind what you are 
about.” So, “I will do my best te-transport him, as he has 
been working for me some time, and has been robbing me 
all the while,” will be supported by proof of the words, “he 
has worked for me some time and has been continually rob- 
bing me ;” Doncaster v. Hewson, 2 Man. and Ry. 176, (17 E. C. 
L. Rep. 297.) Again, “you stole one of my sheep,” will be 
maintained by evidence, “ you stole my sheep and killed it;” - 
Robinson v. Willis, 2 Star. Rep. 194, (3 E. O. L. Rep. 310). 
From these instances, it is manifestly difficult to say what 
is to be regarded as substantial proof of the words charged ; 
and it is evident that Chief Justice Marsua.t, after an able 
review of many of the cases, of both verbal and written slan- 
der, was fully justified in remarking that “the person who 
looks into this subject, will be surprised at finding how very 
unsatisfactory the cases are ;” see Whitaker v. Freeman, re- 
ported in an appendix to 1 Dev. Rep. 271. (The remark quo- 
ted will be found on page 288.) In this apparent uncertainty 
as to: what is and what is not, to be deemed a fatal variance 
‘between the words charged and the words proved to have 
been spoken, we do not feel at liberty to set at nanght the 
authority of a case adjudged by an able court and followed 
by all the text writers on the subject of slander; Barnes v. 
Holloway, cited from 8 Term Rep. 150, seems to: have settled 
the rule, that words charged to have been spoken affirmative- 
ly, will not be supported by proof of words-spoken interroga- 
tively. Such were-the words. as testified to’ by the defend- 
ant’s witnesses, and his Honor committed an error in not per- 
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mitting the jury to decide whether that was the form of ex- 
pression used by the defendant, instead of that which was 
sworn to ‘by the plaintiff’s witnesses. For this error, the judg- 
ment must be reversed, and a venire de novo awarded. This 
result makes it unnecessary to notice the other points made 
in the cause, particularly as they will net probably be raised 
-on the next trial. 


Perr Cuziam, Judgment reversed. 








R W. KING v. JOHN C. WOOTEN. 


A suit by a‘county trustee, suing upon a sheriff's official bond, as relator in 
the name of the State, is within the meaning of the act, Rev. Code, chap. 
31st, sec. 40, requiring clerks to take prosecution bonds before issuing lead- 
ing process; and a clerk failing to take such bond in such suit, is liable to 
the penalty of two hundred dollars imposed by statute, Rev. Code, chap. 
31, sec. 42. 


Tus was an action of pest, for the penalty of two hundred 
- dollars, brought against the defendant as clerk of Lenoir Su- 
perior Court, for issuing a writ without taking a prosecution 
bond, and tried before Howarp, J., at Spring Term, 1860, of 
Jones Superior Court. 

The Court reseryed the question of law upon which the ex- 
ception is, taken, and submitted the facts to. the jury, who 
found. that the defendant issued a writin November, 1857, 
against the plaintiff and kis sureties upon his bond as sheriff, 
in the name of the State, om the relation of the county trus- 
tee of Lenoir county, and failed to take a bend for the prose- 
cution of the suit, as required by statute. The writ was returned 
fo the spring .term,,1858, and at the spring term, 1859, the 
yer rt asa permitted by en tear fae tbh 


bond inthe cause... moo Wwiol Li aif DOS .20% 
pon the question reserved, the Court, being of Opinion that 
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the county trustee, suing upon the bond of the sheriff, in the 
name of the State, was required by the statute to give bond 
for the prosecution, gave judgment for the plaintiff. From 
which judgment the defendant appealed. 


Stevenson and McRae, for the plaintiff. 
J. H. Bryan and Strong, for the defendant. 


Pearson, 0. J. The question depends upon the construction 
of our statutes. “ Jn all actions whutsoever, the party in whose 
favor judgment shall be given, &c., shall be entitled to full 
costs;” Rev. Code, ch. 31, sec. 75. 

“ No writ or other leading process, returnable to any court of 
record shall be granted or issued by the clerk or his deputy, 
but under the following rules, to wit: The clerk by himself 
or his deputy, before issuing the same, shall take bond with | 
sufficient security of the person suing, conditioned that he 
will prosecute, &.,” ch. 31, sec. 40. 

“If any clerk by himself or deputy, shall issue any writ or 
other leading process, otherwise than as by the two preceding 
sections directed, he shall pay to the defendant the sum of two 
hundred dollars.” 

The words of the statute are as broad as they can be, and 
although we consider this a “bard case,” we cannot avoid the 
conviction that it is embraced by the provisions of the stat- 
ute. It is settled, that in suits on official bonds, the relator is 
the real plaintiff, or in the words of the statute “the person 
suing,” from whom the clerk is required to take a prosecution 
bond. But, Mr. Bryan, on the part of the defendant, took 
this distinction: an individual suing as relator on a sheriff’s 
or constable’s bond, must give a prosecution bond, but the re- 
lator in this case, being the county trustee, sues for the use of 
the county, to recover the county funds, which are in effect 
the funds of the State; so that the suit is in fact a suit for the 
use of the State, and he insisted that the State or one suing 
for the use of the State, is not liable for cost, and in support 
of his position, cited 3 Blackstone 397, where it is.said “The 
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King or one swing for the wse witha, linge enshdichiokes 
costs.” 

At common law, neither . party tom anit was liable to: the 
other for costs, but the. Court imposed a fine on, the party in 
fault, for false clamor in case of the plaintiff, or for resisting 
a just claim in case of the, defendant, who was.in mseriacor- 
dia; which fine was a matter of substance, and was paid in- 
to the treasury of the King. By the act of Ed. I, the party 
in whose favor the principal judgment was rendered was also 
entitled to a judgment for his cost, after which the fine on the 
party against whom judgment was rendered, became merely. 
nominal. In putting a construction on this statute, it was 
held that a suit in the name of the King was not embraced. 
But an individual suing for the use of the King, was held lia, 
ble for cost, and therefore the statute 24 Hen. 8, chap. 8, was 
passed, which enacts that one suing for the use of the King; 
shall not be liable for costs. This statute is not re-enacted by 
our code, and its omission not only leaves the position of Mr. 
Bryan unsupported, but shows that. there is nothing to re- 
strict the general words of our statute, or to relieve the defen- 
dant from the penalty. : 


Per Curiam, There isnoerror. Judgment affirmed. 








JESSE NOBLE v. THOMAS M. WIGGINS. 


Where A and B entered into bond to abide by and perform the award of ar- 
.. bitrators, chosen to decide certain matters in. controversy between them 
respecting the cleaning out of a canal, and the arbitrators awarded that A, 
“should pay one-sixth part of the expense of cleaning out” said canal, it 
was Held that A's liability did not extend to the expense of deepening the 
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form an award, tried before Saunvmrs, J., at the —- 
Term of Pitt Superior Court. | 

Breach, that defendant failed to perform the award. The 
following is a copy of the bond and award : 

‘Know all men by these presents, that I, Thomas M. Wig- 
gins, of the county of Pitt, and State of North Carolina, am 
held and firmly bound unto Jesse Noble, John P. Quinnelly, 
William A. Pugh, and Lewis B. Pngh, all of the aforesaid 
county and State, in the sum of one thousand dollars, good 
and lawful money of the United States, to be paid to the said 
Jesse Noble, John P. Quinnelly, William A. Pugh, and Lew- 
is B. Pugh, their heirs, administrators, executors and assigns, 
to which payment, well and truly to be made, I do bind my- 
self, heirs, executors and administrators, and every of them, 
firmly by these presents, sealed with my hand and seal, dated 
the 3rd of December, one thousand eight hundred and fifty- 
three. 

“The condition of this obligation is such that if the above 
bound Thomas M. Wiggins, should stand to and abide by the 
decision made by Churchill Moore and Benjamin Hazleton, 
about clearing out the canal in Bixley’s swamp, from the 
mouth up to said Thomas M. Wiggins’ ditch that runs across 
the public road, then this obligation to be void and of no ef- 
fect, or else to remain in full force and virtue, in witness where- 
of, I hereunto set my hand and affix my seal, this the day and 
date above written.” 

(Signed,) Tuomas M. Wicerns, [Seal.] 

“To all and to whom these presents shall come, or may come , 
greeting: We, Benjamin Hazleton and Churchill Moore to 
whom was submitted as arbitrators, the matters in controversy 
existing between Jesse Noble, Lewis B. Pugh, Wm. A. Pugh, 
and John P. Quinnelly, of the one part, and Thomas M. Wig- 
gins, of the other part, as by the condition of their respective 
bonds of submission, executed by the said parties respective- 
ly, each unto the other, and bearing date the 3d of December, 
1853, more fully appears. 

“ Now, therefore, know ye, that we, the qhitemors mentioned 
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in said bonds, as chosen by.consent of all interested, and having: 
heard the allegations of the parties, and examined the mattersin 

controversy, by them submitted, do make this award in wri- 
ting, viz: Thomas M, Wiggins is to pay one-sixth part of all 
expense in clearing out both canals, beginning at the head of 
Johnson’s mill pond, and to continue up both canals as far as 
said Thomas M. Wiggins’ big ditch, then said Wiggins goes 
up his ditch on his own land as far as he chooses, until cir/ 
cumstances change in the neighborhood, or many other canale 
be cut in said canal; also, we allow said Wiggins the privi-. 
lege of furnishing his own hands to ‘work out his one-sixth 
part, if he chooses. In witness whereof, we hereunto set our 
hands and seals, the 3rd of December, 1853.” 


(Signed,) Brnsamin Hazzeton, [Seal.] 
Cuurcuitt Moors, {[Seal.] 


The execution of the bond and the award, were admitted. The 
plaintiff proved notice, and refusal of the defendant to work. 
The plaintiff went to work in August, 1858, and cleared out 
and deepened the canal in order fo carry ont the original design 
of cutting it. Cost $420. 

The plaintiff proved a demand and refusal of the defendant 
fo pay the one-sixth part according to the award. The wit- 
ness, on his cross-examination, stated that the deepening was 
necessary to get the fall; that the canal was cut deeper than it 
originally had been from the mouth up, but not more so than 
was necessary. That the deepening had considerably added 
to the expense of clearing out. Defendant contended that he 
was not liable for any part of the expense of deepening. The — 
Court being of opinion that the words to “clear out,” would | 
include the expense of deepening, so instructed the jury who | 
found their verdict accordingly. 

Judgment for the plaintiff. Appeal by defendant. 


Rodman and McRae, for the plaintiff | 
Jenkins, for the defendant, © 9)" 
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Parson, ©. J. The case turns upon the meaning of the . 
words “clear out the canal,” as used in the bond and award. 
The literal meaning is to ‘‘clean out,” or to remove all extra- 
neous matter, such as trees that may have fallen in, or dirt by 
the caving in of the bank, or grass and weeds, and any oth- 
er substances that may have accumulated.and obstructed the 
flow of the water; so as to restore it to its original condition, 
and make it the same as when it was new. We are to be 
governed by the literal meaning of words which parties make 
use of to express their intention, unless there be something in 
the instrument, or the nature of the subject matter to authgr- 
ise a construction by which the meaning is extended. In this 
instance, there is nothing to extend the meaning so as to in- 
clude deepening! Admit that the canal, as at first made, was 
not deep enough, and did not answer the purpose of draining 
to the extent originally contemplated, what is there in the 
bond to show that the defendant was satisfied of the fact that 
the canal ought to be made deeper? Or was not content with 
the benefit which he* derived from it, as it was made at first, 
and was willing to join in the expense of making it deeper? 
If the words include deepening, they could in like manner be 
made to include widening, and the absence of any stipulation 
for the purpose of ascertaining whether it was necessary im 
order to effect the muéual purpose of the parties to make the 
canal deeper or wider, and if so, to what extent, proves that. 
the defendant only intended to bind himself for a portion of 
the expenditure necessary in order to restore the canal to its 
original condition, and used the words “clear out” in their 
literal sense. 


Per Curiam, There is error. Ventre de nova. 
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WILLIAM B, RODGERS », T. R. CHERRY. 


Where a Judge, in the Court below, made the following order: “Verdict set 
aside and new trial granted on paying the costs of this court,” it was Held 
that paying the costs was not a condition precedent to the new trial, but 
the failure of the Court to revoke the order during the terfn and to give 
judgment on the verdict, gave a new trial irrevocably. 

Where a Judge, at one term, granted a new trial, and ruled plaintiff to 
“ give security on or before Monday of the next court, or this suit will be 
dismissed,” it was Held that the Judge sitting at the next term might ex- 
tend this rule, on a subsequent day of that term, so as to allow the plain- 
tiff to give security. 


Tus was an action of trover, broughtin the Superior Court 
of Pitt county. 

At September Term, 1859, the cause was submitted to the 
jury, and there was a verdict for the defendant. At said 
term, the Court made the following order, viz: “ Verdict set 
aside and new trial granted on paying the costs of this Court. 
Rule on the plaintiff to give security on or before Monday of 
next term, or this suit will be dismissed.” At the next term 
of the said Court, Saunpers, J., presiding, the plaintiff mov- 
ed, on Tuesday, to be allowed to pay the costs of the last 
court and tendered a sufficient prosecution bond. He also 
filed the affidavits of Jesse A. Adams, agent for the plaintiff, 
and also of William B. Rodman, one of his counsel on the for- 
mer trial, proving that the plaintiff was a non-resident of the 
State ; that Adams, his agent, resided in Wilson county; 
that after the trial, at September, 1859, the plaintiff, by his 
counsel, moved for a new trial, which motion was argued ; 
that the Judge did not then decide upon it ; that afterwards, 
during that term, the Judge did direct the clerk to make the 
entry, which appears of record, granting the new trial on 
terms ; that neither the plaintiff nor his agent, nor his coun- 
sel, were in Court at the time when the Judge so directed the 
clerk, and they had no knowledge of the order until after the 
expiration of the term; but did have shortly thereafter, and 
that the plaintiff’s agent attended this Court, on Tuesday, to 
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pay the money, by the advice of Mr. Howard, one of plain- 
tiff’s counsel. The defendant’s counsel opposed the motion. 
His Honor allowed the motion of the plaintiff, who, accord- 
ingly, paid the cost and gave the bond—-whereupon the de- 
fendant moved for judgment against the plaintiff according 
to the verdict, which motion was refused by the Court. De- 
fendant appealed to this Court. 


Rodman, for the plaintiff. 
Warren and Donnell, for the defendant. 


Manty, J. We have examined this case and do not find 
any error in the proceedings below. The new trial, granted 
at the September term, 1859, was not upon a condition pre- 
cedent. The words used are not so interpreted ordinarily. 

In the case of Spencer v. Cahoon,1 Dev. and Bat. 27, it 
was held that a grant of administration, wpon giving bond in 
the sum of $4000, with J. B. and W. S. as sureties, was a 
valid grant of administration, although it was not stated on 
the record that the administrator gave bond and was properly 
qualified. The want of such a statement might render the 
grant defective and authorise the county court to annul it, 
but until that is done, the grant must be respected as valid 
by the courts. 

So, we hold that the grant of a new trial was valid, unless 
the Court, insisting upon the payment of costs as a condition, 
should, during the term, revoke the order and give judgment 
upon the verdict. Suffering the term to expire with the or- 
der in the condition in which we find it, and no judgment 
upon the verdict, in effect, gives a new trial irrevocably. A 
different interpretation of the words of the order, would be 
inconvenient, if not impracticable. 

We do not think there is any error in the action, of the 
Qourt below, upon the rule for security. The power.of the 
Court, sitting in the fall term, to make an. order of this kind, 
to be carried into effect at the sbseqnent term, unconditionally 
and without power of modification, is not admitted. It is of 
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the nature of such orders too, that they are, at all times, 
subject to. be modified to meet the exigencies of the case, 
The Court sitting in the spring had the unquestionable right 
to enlarge the rale for security on Monday, if the subject had 
been called to the attention of the Court. And so we hold 
on Tuesday the Court might enlarge the rule, as of the day 
before, and allow the security to be putin then. Thisis what 
the Court did in substance; 2 Tidd. 769. 

There 1s no error in the orders appealed from, and this opin- 
ion should be certified to the Superior Court of Pitt, to the 
end it may proceed. 


Per Ovriam, Judgment affirmed. 








WATERS & MIZELL v. DENNIS SIMMONS. 


Where one of the calls of a grant was for the head of a certain creek, it was 
Held competent to show, by parol evidence, where the head of this creek 
was. 


Tus was an action of Trespass, tried before Saunpers, J., 
at Spring Term, 1860, of Martin Superior Court. 

The plaintiffs’ claimed title under a grant issued to Ed- 
mundson Edwards Smithwick, on the 12th of October, 1779, 
for four hundred acres of land, lying in Martin county, begin- 
ning at a water-oak, standing on the east side of Spellar’s 
creek, running thence down the gut, the various courses, one 
hundred and seventy-five poles to a water-oak, Edward Smith- 
wick’s corner; thence north 10 deg. east 485 poles to the head 
of Spellar’s creek; thence down the various courses of the 
creek to the beginning. One George W. Ward, a witness for 
defendant, had lived six miles from the place; had known 
Spellar’ screek since 1845; known it well, and had gotten 
timber on it; was asked by the defendant if he knew where 
the head of Spellar’s creek was. This question was objected 
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to by plaintiffs, and rnled out by the Court, on the ground, 
that the answer of witness would be the expréssion of his 
opinion, and, therefore, incompetent. Defendant excepted. 

The plaintiffs then enquired of witness, on ‘cross-examina- 
tion, if there was any point which a man ef judgment and 
observation could locate as the head of the creek. “Witness 
answered there was. On resuming the examination, defend- 
ant asked the witness to state where that point was. Plain- 
tiffs objected to the question. Objection sustained by the 
Court. Defendant excepted. 

Defendant offered Eli Spruill, a surveyor by profession, of 
experience and observation among’ the swamp lands and 
creeks of Roanoke river, who had known Spellar’s creek for 
ten years, and asked his opinion as to the location of the head 
of Spellar’s creek. Plaintiffs objected to the question. Ob- 
jection sustained by the Court. Defendant excepted. 

Verdict for plaintiff. Judgment. Appeal by defendant. 


Rodman, Winston, Jr., and Jenkins, for plaintiffs. 
Donnell, for the defendant. 


Barrier, J. It has been so often said by this Court that 
what is the terminus of a call in a grant, is a matter of law, 
but that where it is to be found is a matter of fact, that the 
proposition does not need the aid of any citation of authority 
for its support. 

In the case now before us, one of the calls of the grant under 
which the defendant claimed, is “the head of Spellar’s creek,” 
which is certainly as much a natural object, as was the “ bot- 
tom of a savanna,” which was recognised as such in Staple- 
Jord v. Brinson, 2 Tred. Rep. 311. It was the duty of the 
Court then, to instruct the jury that, as a construction of law, 
“the head of Spellar’s creek” was one of the corners of the 
defendant’s tract of land, and it was the province of the jury 
to ascertain from the testimony, which might be given on the 
subject, where that corner was situated. How was'the loca- 
tion of that natural object to be proved? We know of no 
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method, and are unable to conceive’of any other than that of 
the testimony of witnesses, who profess to’be able to point it 
out and identify it. If the testimony of such withesses is to 
be rejected upon the ground that it is the expression of a mere 
opinion, it seems to us that the identification of no natural ob- 
ject whatever, can be established by proof. In every case, 
what the witnesses may be prepared ‘to state with respect to 
the identity of the object, will be obnoxious to the objection 
that itis only his opinion. If a river, creek, marsh, swash, 
swamp, savanna, mountain, cove or ridge be called for in a 
deed or grant, it cannot be identified by the instrument itself, 
but its location must in the very nature of things be pointed 
out by parol proof; that is by the’ testimony of witnesses who 
profess to know, and to be able to state where it is. The iden- 
tity of some objects of these kinds, may be easily established, 
as in the case of Neuse river or the Pilot mountain, while in 
the case of small streams, or inconsiderable hills, the proof 
will be more difficult and uncertain, and sometimes the proof 
may fail altogether. But surely the difficulty of the proof can 
be no reason why. the testimony should be rejected as incom- 
petent. In the case, now under consideration, one of the wit- 
nesses stated that there was a point which a man of judgment 
and observation could locate as the head of Spellar’s creek. 
Is there any principle of evidence to prevent his telling where 
‘it. was, more than there was’ to prevent the identification of 
the small streams mentioned in the case of Hurley v. Morgan; 
1.Dev..and Bat. Rep. 425% In. that case, no person thought 
of objecting to the testimony of the witnesses, who were in- 
troduced to show that this or that stream was the one meant in 
the call of the deed or grant, and yet the witnesses could not 
have given more than what was, ina certain sense, their opin- 
tens. In that-sense, opinion 'is used in contradistinction to cer 
tain knowledge, but in law it cannot be applied to impressions 
made upon the senses of the witnesses, and which he is there- 
fore permitted. to testify to; as facts. When a person is call- 
ed.npon to. identify a)certain man, tree, river, or mountain, 
whom or which he*has-seen, his testimony will be as to a fact, 
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R. OC. COTTEN v. JOHN W. ELLIS, GOVERNOR, 


The only effect of the act of 1858, chapter 22, repealing so much of sectiom 
9th, chap. 70th, Rev. Code, as relates to the appointment and salary of the 
Adjutant General, is to take from the Governor the right to fill fature va- 
cancies in that office, and to revest it in the Legislature, and to leave the sal- 
ary to be paid sémi-annually as provided by Rev. Code, chap. 102, section 
2nd. 

The Legislature, whilst it continues an office, cannot oust an incumbent du- 
ring the term for which he is chosen ; (Hoke v. Henderson, 4 Dev. Rep. 1, 
cited and approved.) 

The Legislature may reduce or increase the salaries of such officers as are not 
protected by the constitution, during their term of office, but cannot de- 
prive them of the whole. 

A superior court may issue a writ of mandamus, requiring the governor to-do 


an act merely ministerial. 


Tus was a petition for an alternative mandamus, heard be- 
fore Bamxy, J., at Spring Term, 1860, of Chatham Superior 


Court. 

The petition sets out, that the petitioner had been appoint- 
ed on the 1st of April, 1857, to the office of Adjutant General, 
by Thomas Bragg, then governor of North Carolina; that he 
entered upon and discharged the duties of the office, and was 
recognised as the legal incumbent from the date of his ap- 
pointment up to the ist of April, 1858 ; that there is now due 
him the sum of $100, due him as his salary for the half year 
ending the 1st of October, 1859, and there will be due him 
the further sum of $100, for the half year ending on the Ist 
of April, 1860; that this salary is payable only on the war- 
rant of the governor; that petitioner has applied to the gov- 
ernor, to make his warrant upon the public treasurer, which 
he refuses to do; and that he has. applied to the public trea- 
surer, who refuses to pay said salary without the warrant from 
the governor. “ And your petitioner further shows, that the 
duties of his said office have been devolved by the governor 
upon Graham Daves, Esq., private secretary to the governor, 
and are in fact, by his excellency’s special command, con- 
stantly and daily performed by him, and that by reason of 
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the refusal aforesaid and the substitution just stated, he has 
been, and is deprived and ousted of his said office, and denied 
the privileges and emoluments it confers upon him.” It then 
prays a writ of mandamus, commanding the said John W. 
Ellis and D. W. Courts, respectively, to admit petitioner to 
his office, to give the warrant and pay the salary aforesaid, or 
show cause to the contrary. 

The following is the entry on the minute docket of said 
term: “Upon the hearing of the petition, in this case, for a 
writ of mandamus, and the argument of counsel, it is consid- 
ered and adjudged by the Court, that by virtue of the provi- 
sions of an act of the General Assembly of 1858 and ’59, there 
is now no salary due or payable to the adjutant general of 
North Carolina. Wherefore, it is ordered that the petition be 
dismissed.” From this order and judgment, the plaintiff ap- 
pealed to the Supreme Court. 


Cantwell, for petitioner. 
Attorney General, for defendant. 


Pxzarson, O. J. The matter brought up by the appeal 
makes it necessary for this Court to decide two questions. 
Ist. Is the applicant entitled by law to the amount claimed 
for his salary as Adjutant General of the State? 2nd. Had 
the Superior Court of law, for the county of Chatham, power 
to require the Governor of the State to make his warrant on 
the public treasurer for the payment of the salary, to which 
the applicant is by law entitled, upon an allegation, that the 
Governor had refused to make the warrant ? 

1st. The cqnstitution of the United States, article 1, sec. 8, 
part 14, 15, provides, “ the congress shall have power to pro- 
vide for calling forth the militia to execute the laws of the 
Union, suppress insurrections and repel invasions.” “ To pro- 
vide for organizing, arming and disciplining the militia and for 
governing such part of them as may be employed in the ser- 
vice of the United States ; reserving to the States, respectively, 
the appointment of the officers, and the authority of training 
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the militia according to the discipline prescribed by congress.” 
In pursuance of this power, congress, by the act of May, 1792, 
provided for the organization of the militia, and created the 
offices required by the plan of organization, and among oth- 
ers, the office of “ adjutant general,” and in accordance there- 
to, the Legislature appointed field officers and an Adjutant 
General by joint ballot, and continued to do so, until the year 
1856; having in the year 1812, fixed the salary of the adju- 
tant general at $200 per annum. In 1856, Revised Code, 
chapter 70, section 11, provides for the election of all field 
officers by the officers of the respective divisions, brigades, 
&c., to continue in office three years, and section 9, confers 
the appointment of adjutant general on the Governor, to con- 
tinue in office three years by section 11, and fixes his salary 
at $200, to be paid gwarterly by the treasurer on a warrant 
from the Governor, while by chapter 102, section 2, the sala- 
ry of the adjutant general is fixed at $200, to be paid semé- 
annually by the public treasurer, upon warrant from the Gov- 
ernor. The act of 1858, chapter 22, enacts, “so much of the 
9th section of the 70th chapter, Revised Code, entitled “ Mili- 
tia,” as relates to the appointment and salary of adjutant gen- 
eral, be, and the same is hereby repealed.” ? 

We were informed by the Attorney General, on the argu- 
ment, that the Governor founds his opinion adverse to the 
claim of the applicant on this statute. So, the question de- 
pends on its construction. We have seen that the office of 
adjutant general was created by an act of Congress, in pursu- 
ance of the constitution of the United States, and that only 
the right of appointment was reserved to the State and de- 
volved upon the Legislature ; it follows that the Legislature 
had no power to abolish the office, and the suggestion, that 
such was the effect of the act of 1858, falls to the ground, 
indeed, it was not pressed by the Attorney General, but he 
assumed the position that the effect of the act of 1858, was 
to vacate and nullify the appointment of the applicant by repeal- 
ing the act under which it had been made. We do not con- 
cur-in this view of the subject. In respect to all vacancies 
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that should thereafter oceur, the Legislature, unquestionably, 
had power to take from the Governor the right of appoint: 
ment which was conferred on him by the act of 1856, and 
either exercise it itself or provide some other mode for liaving 
the appdintment made; but in respect to the appointment 
which had been made, the question is altogether different. 
The legal effect of the appointment was to give the office to 
the-applicant, and he became entitled to it as a “ vested right” 
for the term of three years, from which he could only be re- 
moved in the manner prescribed by law, and of which the 
Legislature had no power to deprive him. This is settled ; 
Hoke v. Henderson, 4 Dev. 1. 8o, the aet of 1858, cannot 
have the effect contended for, even if, in the absence of ex- 
press words, we were at liberty to infer that such was the 
intention, and its only effect is to take from the Governor the 
right of filling future vacancies and vest it again in the Le- 
gislature. 

It was then urged, that however it might be in respect 
to the office, the salary was created by the Legislature, and, at 
any rate, it has the power to abolish that! It is true, the sala- 
ries of all persons holding office under the appointment of the 
State, are within the control of the Legislature, except those 
officers who are protected by the constitution, as is the case 
of the Judges, and the salary may be increased or reduced 
during the term of the office, for it is presumed, offices are 
accepted with reference to a general power, of which the Le- 
gislature has not divested itself, and in this particular, the 
appointment to, and acceptance of an office with a salary, dif- 
fers from an ordinary contract, the terms of which cannot be 
altered without mutual consent, but in putting a construction 
upon this statute, in respect to the salary, several considera- 
tions are to be weighed. A statute, which reduces a salary 
during the term of office, and one which takes away the sala- 
ry altogether, stand on a different footing, for, in the latter 
case, the object would evidently be to starve the incumbent 
out of his office, and thereby do indirectly what could not be 
done directly. So as to make applicable the remarks made 
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in the case of Hoke v. Zendersom supra, in which there seems 
to be much force, that such indirect legislation is as obnox- 
ious to the charge of being unconstitutional as an act directly 
depriving one of his office. 

A proper construction of the statute does not lead to the 
inference, that it was the intention to abolish the salary, in 
the event that the applicant still continued entitled to the 
office and liable for the discharge of its duties. On the con- 
trary, the clause which repeals so much of the 9th section as 
relates to the salary, isa mere corrollary or incident to the 
clause which repeals so much of that section as relates to 
the appointment of the Adjutant General, and consequently, 
the one cannot, by any rule of construction, be made to ex- 
tend in its operation further than the other. Indeed, to make 
the clause, in respect to the salary, apply to the present in- 
cumbent, when, as we have seen, the. other clause does not 
deprive him of the office, would be to place the Legislature 
in this attitude—“ We mean to abolish the office; if we have 
not the power to do so, then we mean to deprive the present 
incumbent of his office; if we have not the power to do that, 
then we mean to take away his salary!” A construction lead- 
ing to such a result, is inadmissible, in the absence of express 
avords, showing such to have been the intention. 

A suggestion was made by Mr. Cantwell, which we think 
explains the clause in relation to the salary, it is this: by the 
Mth section, chapter 70, Revised Code, the salary is payable 
quarterly ; by the 2nd section, chapter 102, the salary is pay- 
able semi-annually, and the purpose of this provision of the 
act of 1858, was to remove that incongruity, and leave the 
salary to be paid semi-annually. So, our conclusion is, that 
the act of 1858, should be so construed as to take from the 
Governor the right to fill future vacancies and restore it to 
the Legislature, and to leave the salary to be paid seani-annual- 
ly, according to the provision of chapter 102, section, %. 

2. Having arrived at the conclusion that the applicant is, 
by law, entitled to the salary claimed by him; the solution 
of ‘the second question is an easy one, for as there is a le- 
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gal right, the courts, as a matter of course, have power to en- 
force it. The power of a court, by the writ of mandamus, to 
compel an executive officer to do an act merely ministerial, 
in order to enforce an ascertained legal right, is settled by the 
cases of Mabray ¥. Madison, 1 Cranch, 64, and Kendal v. 
United States, 12 Peters, 834. In the latter case, by an act 
of Congress, the solicitor of the treasury was authorised and 
directed to adjust the balance, to which the relators were en- 
titled for extra services in carrying the mail, and the Post 
Master General was directed to give them a credit for what- 
ever sum the solicitor should decide to be due tothem. The 
solicitor accordingly ascertained the balance, but the Post 
Master General refused to give credit for the amount, and the 
Court, by the writ of mandamus, compelled him to do so, on 
the ground, that it was not an official duty, about which he 
had a discretion, but a mere ministerial act; and in the argu- 
ment, it is assumed that, under like cireumstances, the writ 
might be issued against the President himself, and the stress 
of the decision is put on the question of its being a ministeri- 
al or an official act. 

The alleged ouster from office, set out in the petition, is not 
a mere ministerial act, but evidently involves an enquiry into 
the official conduct of the Governor, which cannot be passed 
on in this mode of proteeding. That portion of the petition, 
which relates to it, should be rejected. 

We do not enter upon the enquiry as to how the writ will 
be enforced, because we are not allowed to suppose that the 
question will arise, feeling assured that the sole purpose of 
the Governor is to obtain a judicial construction of the statute 
in question. This opinion will be certified, to the end that 
an alternative mandamus may issue, requiring John W. Ellis, 
Governor, to make his warrant to the public treasurer for the 
payment of the salary of the applicant, R. O. Cotten, Adju- 
tant General, according the prayer of his petition. 


Per Ovriam, Judgment reversed. 
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Doe on the demise of EDWARD HILL v. MATTHEW MASON ef al. 


Where a deed called for “an old line down a bottom to a given point,” and 
there was no evidence as to the old line, but there was conflicting evidence 
as to two bottoms extending from the point reached to the one aimed at, 
it was Held not to be error for the Judge to leave it to the jury to deter- 
mine which of the two bottoms was the one called for. 


Action of nyzcrment, tried before Howarp, J., at the last 
Spring Term of Carteret Superior Court. 

The land claimed by the plaintiff is the area contained be- 
tween Hunter’s Oreek, White-oak River, and the lines de- 
scribed by the letters O, D, E, F,G, H, L, M, N, X, O, P, Y, 
T. The loci im quo are the spaces between V, Z and White- 
oak River and the triangle O, P, Y, which were proved to be 
in the defendants’ possession at the commencement of the suit. 





As to the first parcel—the land between V, Z and the river, 


it ig not deemed necessary to set out the exception at large, 
for the bill states that it was admitted on the trial, that the - 


. 
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defendant had had seven years possession of it, under color of 
title, when the s@it was brought, which is deemed by this 
Court a full answer to the exception. 

As to the other parcel, it was agreed that M, N and X, 
were lines established for the plaintiff, and the question was, 
whether the line went from X by O to P, and thence to Y. Or 
whether it ran from X by W to Y; and it was admitted in the 
latter case, the triangle O, P; Y, would not be within the plain- 
tiff’s title. The call in plaintiff’s deed was from M, down the 
bottom, with Hill’s line to a forked white-oak. There was no 
evidence as to where Hill’s line was, but there was evidence 
that there was a forked white-oak at Y, and that there was a 
bottom extending from M by N and X to O; also, that there 
was bottom land from W to Y, but that between W and X, 
according to one witness, there was a ridge, through which a 
ditch had been cut. Some of the witnesses testified that there 
was a clearly defined bottom all the way from X by W to the 
forked oak at Y. 

The Court charged the jury, that it was a question of fact, 
to be determined by them, as to which of the two courses in- 
dicated by the bottoms, as described by the witnesses, was 
the one called for in the plaintiff’s deed, and that if they were 
satisfied it was that described by the lines X, W, Y, the de- 
fendant would, as to this piece of land, not be guilty. Plain- 
tiff’s counsel excepted. 

The jury found for the defendant, and the plaintiff appealed. 


Haughton and Hubbard for the plaintiff. 
J. W. Bryan, Green and McRae, for the defendant. 


Manty, J. It would be easy to show, if deemed necessary, 
that the first exception to the instruction of the Court below, 
is untenable ; but, as in the subsequent part of the case, an 
admission is made, which makes the controversy, then on 
hand, immaterial, it is now of no importance to a proper de- 
cision of the cause. The instructions, excepted to, were giv- 
en in respect to the location of that part of the plaintiff’s deed 
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which lies contiguous to the white-oak river, The location, 
in question, could only be material in reference to the posses- 
sion of defendant on that river, to show that, at that point in 
the diagram, between the river and V Z, he was a trespasser. 
Now, the admission is, that for the land embraced within that 
diagram, defendant had acquired a good title by seven years 
possession under color, and, therefore, the location of plain- 
tiff’s deed around the land, wonld have been of no avail. 
For, locate it as you please, the defendant is not a trespasser. 
If the instruction had been incorrect, it was cured by the sub- 
sequent admission. 

The second exception is as to the locaticn of another part 
of the land of plaintiff’s deed. The question was, whether it 
covered a certain triangular piece of ground, denoted on the 
plat by Y, O, P. 

After getting to M, which seems to have been a conceded 
corner, the call of the deed is ** down the bottom with Hill’s 
line to a forked white-oak.” And upon the running of this 
line the controversy turned. 

There was no’ proof as to Hill’s line, but there was proof 
that there was a bottom extending from M in two directions, 
down to N, X and O, and down to N, and then off in the di- 
rection of W, Y. At the terminus Y, there was a forked 
white-oak anciently marked asa corner. Under these cir- 
cumstances, the Court left it to the jury to decide upon the 
testimony which of the bottoms was to be followed, with pro- 
per instructions. In this, we see no error. It was a question 
of fact, with testimony on both sides, and was submitted in 
proper terms to the jury. 


Perr Cur, Judgment affirmed. 





